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nk NPR bf thoſe weite 
CEE Nations who overturn d the R 
FSH Empire, did in proceſs of time 
become Kings 1 the reſpectiye 
Provinces which they Conquer d: 
And by the Diſpaſition and Re- 
WH gulatiop of Propetty, w which they 
2 an eſtabliſh Jamqng cheir 


erat <att'd. oh Fi l. Law. For by rh gs 


Law muſt not be intended, aſe Nes by which 
— 
n)s 


12 (or b 'whatſe ver other Name th 

ounders of the European Monarchies 1 — 

Zovern d while they were as yer in their own Coons 

*rries, but thoſe which after the Acquiſition of their 

feveral Provitices, the Conquerors by a Common Ne- 

cꝛxſſity were oblig'd to obſerve, that. 1 = might be 

5 able to keep Poſſeſſion of their Conqueſts. And hence 
is it that the Form of their Civil Goverament, was ta- 

— ken from that Ee a. The Antient Tnhabicany 

of the cupecigs {Ongar 

with too large a Share of f Property, the Diſtribution of 
Lands Eich Was the Reward of the Conquering Ars 


7 8 Subje& ton. 
Pei But wit out entring particularly i into the Hiftory of 
oe e Riſe and d Progieh of the cen, it will be ſuf- 
Acient to obſerve, that in a ſmal Compal of. time, x? 
K fe al a Feryve 5, £ the 75 5 2875 c 
0 rovim enga a Ukeneis of Cix- 
5 OY * N anaſtences, 


owers, gave Birth to what w 5 


not being to he cruſted, 


in y) was made with a View to the. keeping them i in 


—— —— 


cumſtances, to eſtabliſh Laws ſimilar to each other. 
And a Kingdom, upon their Principles, is to be con- 
ſider'd no otherwiſe than as one great Seignory or Do- 
minion, of which the King is the Chief Lord. For the 
whole conquer'd Territory was at firſt divided into 
Two Parts: One of which was reſery'd for the Sup- 
port and Revenue of the Crown, and was manur'd b. 
the proper Tenants and Husbantlmen of the King. Whi 
Share of the Lands was the Sacrum Patrimonium Prin- 
cipu, and the infeparable Inheritance of rhe Crown, 
and is ſtyI'd in the Book of Domeſday, Terra Regis, 
Hit - Her- and is now known in Law, by the Name of antient 
bert. Stat. Demeſue. The Occupyers of theſe Lands, were all 
de Militi. Tenants in Socage, and (among other their Privileges) 
1 Ed. 2. — cou'd not by Law be oblig'd to ſerve in the 
Ca 8. 'ArS.. : 3 : | RS. | a, ky”, 
por the Defence therefore of their new eſtabliſh'd 
Kingdoms, the other part of the Land was divided 
among the Military Men; in a Manner ſo like what 
Was practis d by Alexander Severst in ſome Frontier 
rovinces of the Roman Empire def has been thought 
by Men of very conſiderable Learning to have been 
the Foundation of the Feudsl-Lew * The Barbarians 
making uſe of that Method, which they found em- 
ploy'd by that Emperor for the defence of his Provin- 
ces, to maintain themſelves in the Poſſeſſion of theits. 
In vit As the Words of Elia, Lampridius, from whom this 
Alexanari Paſſage is taken, are very remarkable, I have thought 
Severi, fit to rranſcribe them. Sola que de Hoſtibus capta 
| „ funt Limitaneis Ducibus & Militibus donavir, ita 
ut eorum ita eſſent, fi Heredes illorum militarent, 
I nec unquam ad Privatos pertinerent dicens attentiùs 
eos militaturos, fi etiam ſua Rura defenderent. For 
this Purpoſe therefore, Provinces were granted to 
Dukes, Sub-Diviſions of them, or Counties to Earls, 
Caſtles and Seignories to Baron; ſubject, among others, 
to this Condition, of ferving in the Wars with a pre- 
ſcribed Number of Men. 3 
Theſe Heft, as they were afterwards call'd, were 
Originally, at moſt but for Term of Life; and when 


is Proceſs of time they became Hereditary, this Con- 
dition of Military Service was fo annex'd to the Fol 

fion of Land, that every Done? and his Heirs were ob- 

lig d. not ey pad wel condicto, but of Common Right, 

oy dchout any expreſs Reſervation in the Grant for that 

; | 4 1 LEE 3 Purpoſe 


* 4 y * 


| : | ; . 3 3 e | 
Purpoſe, to render all Feodal Duties and Services 
This Feads! Lew 1 d ſo univerſally, that while 
the Civil Law was buried for ſeveral Ages and for- 
gum it was, as it were, the Jus Gentium of Europe. 
0 


"ox i * * 
* , 2 , 
i - . f 
a 


* 


for Exgland in particular, the Civil Lew was ſcarcely 


ever admitted, whenas, the Bulk of our Common Law 


is nothing but Fendal Chſtoms. And B-aFon thought, 
3 _ Cray were in 2 8 eſſenrial 
to the Being of a Kingdem ; Regnum, ſays he, quod ex Lib. 2. 
Comitatibus & Baroniis licit ur eſſe gr exghre . And the e. 34. 
Author of the Mirrer Juſlices, after mentioning ſe- 
veral of the Royal Prerogatives, adds, Thefe C. 1. ff. 3. 
« Rights the firſt Kings held, and of the Reſidue of 
the Lands they did enfeoffe the 'Earls, Barons, 
* Knights, Serjeants and others, to held of the King 
% by the wen; provided and ordained for the De- 
«© fence of the Realm, according to the Articles of 
the Antient Kings. And for this Reaſon there- a 
fore do all our Lawyers affirm, that no Subject does Co Lit. 
eſs any Land in Fxgland abſolutely free, but that s. 1. 4 
it is all held mediately or immediately of the Crown, Smith de 
it being but Partially or Conditionally, and not Ab- Rep. I. 3. 
ſolutely granted to him. . 910. 
At the Time of the Conqueſt the Fruds! Law, as it Somner 
wis underſtood and practisd in France, flouriſh'd in Savel. 
its full Vigour in Normandy. Not that the Cuſtoms of p. 109, Cs. 
Normandy were entirely the ſame with thoſe of France, | 
ſince that was impoſſible, each Province of that King- 
dom, even at this Day having diſtin& and different q,,,,... 
Cuſtomaries, tho all founded upon the fame Princi- q Bang. 
ples, as appears by their greateſt Lawyers, conſtantly Vo. 1 8˙ 
explaining the Cuſtoms of one Province by thoſe of * * 
another. But that (in like manner) Rollo upon his 
Conqueſt of Neuftris, afterwards call'd Normandy, for 
the Preſervation of his Acquiſition, did eſtabliſh Laws 
(as his Circumſtances were the ſame) much reſembling 
thoſe which had been enacted by the Franks, upon 
their Conqueſt of France, which, as Intercourſe and 
Commerce between the two People encreas'd, acquir'd 
a ſtill greater Likeneſs. Now altho* there were Mi- 
litary Tenures in England, during the time of the 
Soaxens, yet it is certain that they underwent a very 
great Alteration by the Acceſſion of William the Con- 
guerey to the Throne, who eſtabliſh'd many Feudal 
= | B 2 Cuſtoms 


\ 


- 
> 
oy 


* (4) 

yſtoms for Law, that he brought with him from 
ormandy. | . 33 0% 

. Figfs had in Brovee, pot many, Xeara Nh our Gon- : 
queſt, been made Hereditary with, ho, cher View 
than 50 focus the Succeſſion of the Crown to one F 
nily. For Hugh Caper, who uſurped the Crown 
Fence to the entire Excſuſion ot... the. Carolowing; 
ine, in order to make it thElntereſt of all the le « 


6bility (for per aps ſome of the greater Fiefs h 
een made Hereditary ſooner thro' the Weakneſs « 
the French Princes) to ſupport his Title, did in the 
Year 988 grant to them, that from thenceforth they 
mould hold their Fiefs to them anc their Heirs for ever 
in a Feodal Manner by the Ceremony and Oath of 
Homage and Fealcy. This Example was wiſely followed 
by Wiliam the Conqueror, who \manguately transferr'd 
Gf Sir Harry Spelman is to Ibe believ'd) this French 


1 


5 2 of making Ne, Hereditary into England, neg - 


ecting the former Practice of -our.. Saxon. Anceſtors, 


| who had till that time continued the Tenure of their 


exactly conformable 


ib. Feu 
dor. 1. 
Cit. x, 


e Suc- 
ſion 


Lib.7.c.3 


ſt 

mitation, as for Life, g. But this Spe. 
culation the more probable is, that for a long ti 
afrer the Conqueſt, the Rules of the Deſcent of La 
at the Common Law were very. uncertain. Which is 
| rmales $9 what happened abroad, during 
the Infancy of the Feudal Law, in which the Sucs 
ceſſion to Fiefs was boy, by. ſlow Degrees reduc'd. to 
"a Certainty. © Antiquiſſimo tempore fic erat in Do 
% minorum Poteftate connexum, = quando vellent, 
e poſſent auferre rem in feudum à fe datam. -Poſtey 


Fiefs either Arbitrary, or at legit jp me definite Li- 
3 


vero eo ventum eſt, ut per annum tantum gs 


« tem haberent. Deinde ſtatutum eſt ut uſque 


e Vitam fidelis produceretur. — Sic progreſſum 


© eſt, ut ad filios devenirer. ” My Lord Chief Ju 
ſtice Hales dogs obſerve out of Glanvil, that in the 
Reign of Henry the Second, if a Man had two Song 
. and the Waal de in the Lifetime of the Father 
leaving a Son o ughter and then the Father dy d, 
it was controyerted whether the Nephew or the Son 
ſhould ſucceed as Heir to the Father. The Chief Ju- 
ſtice adds that the better Opinion ſeems to be for the 
Nephew ; but then this Obſervation muſt be added, 
that tho' Glanvil does declare for the Nephew, it is 
not generally but upon Condition, for if the Fer of 


1 


| ( 
> Nephew had been by the Grandfather provided 
For with a ſufficient Portion, and been as ic were ma- 
numitted and made; fri Farir, in fuch Caſe the Nephow 
according to Glenvil was not Heir, But if the Father 
dy'd; during the Life of the Grandfather while he 
as. part of the Gtandfsther's Family, and Sub gjur po- 
tete, withdut any ſeparate Eſtate of his on, in ſuch 
gaſe only was the Nephew Heit. Ita dico fi Pater 
# ſius non fuerit ah avo ſuo foris familiatus — 
$4 quando partem terre ſuæ aſſignet Pater ſilio ſuo 
St Seiſinam faciat, - tunc enim non poterint 
 Haredes ipſius filii de Corpore ſue aliquid amplius 
\ * Peters contra avunculum ſuumſyelalium de reſidud 
e parte Heredicatis avi ſui. But beſides what is now 
obleryed out of Glawwl, it is certain that much hare - . 
der Caſes did happen at the time that he wrote. For | 
ſometime by the Trude Lew, if the Father dy'd leav- 5 
ing ſeveral Sons, the Lord of the Fief, tho' he was ob: 
Jig d to give it one of them, was yet at Libert to Lib Feud 
grant ie do which he pleas'd. Progreſſum eſt ut bi l * 
* ad Filios deveniret, in quem, ſcilicet Dominus „ 
© vellet beneficium confirmare. | 
| That the King had a Prerogative ſomewhat like this; 
\ in relation to Female Heirs is certain, for by Ne- Preſcrip- 
wha it appears, that if a Bare dy d leaving only tion. 3 H. 
tee Daughters, if the two Eldeſt were Married. Os. 3. n. 56. 


' 


The King had the Marriage of the Youngeſt, to wh 
Husband the King cou'd grant the whole Inberitanee 
of the Father, entirely excluding the other Sifters, 
But this was not all, for during the ſame Reign of 
Henry a. a Man-dy'd leaving a Son W a firſt Wife, and 
another Son by a ſecond Wife, the King claim'd and 
actually exercis'd the Prerogative of beſtowing the Fief 
upon the ſecond Son, tho' by a different Vente. 
j Recauſe he judg'd him to be a Man:abler to perform 
| Knightſervice than, the other. Galtridus de Mande- Mag. Rot, 
\ $. ville Senex tenvit Raroniam de Merſewude——$ 10. Gs 
* gennir de _ Uxore fibi deſponſatà Robertum Joa. Re. 
e de Mandevilla. Galfridus autem Senex de Man- Ro. 11. b. 
F'. devi}a ——— aliam Uxorem deſponſavit de qui Dorſet & 
« genuit Radulphum de Mandevilla Qui poſt abitum 58 
> CE nn _—_ : - Somerlet, 
i ipfius Galfridi ſenis tenuit prædictam Baroniam per 1 1 
„ yoluntatem Henrici Regis ed quod fuit melior Mi- 
les, quam Robertus de Mandevilla Frater ejus. 


The 


5 (6) - 

The Army'of me the Conqueror was compos d 
of ſeveral Nations, who in order to make their Fortunes 
by the ſpoil of the Engliſh, had Liſted themſelves in 
Order. the Service of the Norman. * Galli namque & Britones, 
Vital. in © Pictavini & Burgundiones, aliique Populi —— 
Vi. Wi. 2. ad bellum Tranimarinum convolärunt & 'Ariglics 
„ Prede' inhiantes. And among all thoſe People, as 
well as in Nnandy, the Feudal Law not only prevail'd, 
but was underſtood almoſt in the ſome manner. Now 
as I do not root to Write a Juſt Treatiſe upon the 
Original and Nature of Peerage, but only to enquire 

into the Manner How! the Foy mg of creating 

Peers was antiently exercis'd by the Crown, I ſhal: 

| not _w_ my — Reſearch higher than the Con- 
Tit. of queſt. hat Eſtate the Chief Thanes among the Saxony 
Honor. ( who Mr. Selam ſays were the King's immediate 
p. 507--8, Tenants of Lands held as of his Perſon by perſonal 
FT” Services, which therefore he thinks to be a kind of 
Grand-Serjeanty) had in theic Honours, or how they 
were created, not being neceſſary to be determin d in the 
Examination of a Point, that as to the firſt part of it, 
turns chiefly upon the Feudal Law, as it was under- 

food in England, ſoon after the Conqueſt. . 
| Peerage according to the Common Opinion, is by 

three manner of Ways, that is, by Tenure, by it, or by 
Letters Patents. But before Tenter into the Conſideration 
of either of them, it muſt be obſerw d that it is agreed 
22 that from the Conqueſt untill the latter end of 
the Reign of Henry zd the Baron, were all Feudal and 
by Tenure, and Canſequenely their Appearance in 
Parliament during that time, can be conſider'd no 
otherwiſe than as a Service annex'd and incident to 
the Poſſeſſion of their Lands. Henry 3d, according to 
In Britan. the Learned Cambden firſt began the Method of crea» 
ting Baroms by Writ, thereby excluding ſuch of the 
5 . Jefler Barons by Tenure as he pleas'd, and beſtowing an 
Equal Degree of Honour and Privilege upon Perſons 
who were not Barons by Tenure, as upon thoſe who 
were. Which Method of JE continu'd until 
the 11th of Richard II. who firſt introduc'd the creation 
of Barons by Patent. Theſe three Periods of time, 
which exhibit ſo many different Stages of the Engl:ſb 
Peerage, are ſo remarkable, that I think I cannot obſervo 
| a'berter Method than to make them the Heads of the 


following difcourſe, 
4 — : The 


| 


; 6 

under the two general Heads of Advice 

— as the Conſent of th 
ropoſition that might be made unto them, their Pre- 


Conſent ; ſo 


ſence in Parliament, and ſignification of their Aſſent, 
was abſolutely Neceflary to enable the King to do ſome 


Act which by Law cou'd' not be done without their 
Conſents. And as to the matter of Advice, their 
Attendance is to be conſider d only as a Feudil Service, 
which: by the Tenure of their Lands and che Oath 


ny as to the Superior Lord of their Frefs; For it 
was 1 Notion Common to all the Gorbick Nations, that 
their Kings had no Right to any Duties or Services 
whatſoever, but what were purely Feudal. Nor did 
any Man think himſelf oblig'd co the performance ofany 


further Service, than was annex'd tothe Tenure of his 


Lands. And therefore as to all other things that were 
Extra-Feadal, the particular Conſent of the Parties who 
were to perform them either in Perſon or by their 


Repreſentatives was abſolutely requiſite. Now it is 
abſurd to ſuppoſe that the Conquerors Native Normanr, 


and much more fo, that the Foreigners who were no 
Inconſiderable part of his Army, Fiuſh'd wich the 
Merit of Conquering a Kingdom for their General, 


_ wou'd ſuffer themſelves to be worſe us'd in England 


than they had been in their own Country. That Prince 
therefore, (who was not likely ro abare: any thing of 


dis Juſt Prerogative, ) never pretended to any thing 
from his Followers, that was not founded upon the 


known Principles of the Funda! Law, as appears by the 


beredue'd - 
the Barons was wanting to an 


Homage they had taken they were oblig'd to pay unto 


Laws which he enaQed ; © Volumusetiam ac firmiter Inter Le- 


« Monarchiz Regni neſtci prædicti habeant & teneant 


4 terras ſuas & poſſeſſiones fuas bene & in pace liber 


« ab omni exactione injuſtà & ab omni Tallagio, Ita 


% nobis datum & conceſſum, Jure Hereditario in 


« perpetuum, per Commune Concilium totius Regni 


460 

0 rl, i 15 5 ; = ; : 
_'>: Parliaments were not formerly ſo mots in point 
of Form as they now are, ſince even the 


Knights to be choſen for each Shire, to.ſerve. in the. | 


* 


_ Houſs 


Number of 


+ precipimus, - ut omnes Liberi Homines totius ges W. 1, 
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Houſe of Commans was for ſome tiaie unebrtain - ThE 
feſt 2 — wg: — —— nx are 
4 C. dor. 22 Ed. 1. by: which-T wo-Knights'only, as dt chis Day 
* dur were direfted do be choſen for esch County: But che 
the King not being ſatisfy d with that Number, as up- 
pears by another Writ entred upon che kane Bordbz 
the Sheriffs ore commanded to eauſe TWwo ocher 
Knights to be choſen z Which way of hn be- 
ing at laſt thought mconvenient,” was temedled by 
the Statutes of 5 R. 2. c. 4, J. H. 4: c. 15. and ſeverat 
Other ſubſequent Statutes, which have contributed $0 
the reducing the Houſt of Commons to that Method 
and Form we now fee it in. Now one Reaſon why 

theſe Circumſtances were not determin d in the. Earlier 
times may poſſibly be, that they were then more con- 
certi'd about the Eſſentials of Government than ehe 
Forms. When no Prince in. Barupe hall as yet imagim d, 
that he had a Right to Rule in all things without u 
Parliament or Aſſembly of Eſtutes; Provided the Con- 
ſent of the Perſons who were either to pay or perform 
any thing extradfeege!, was bond fide apply d for and ob- 
tain'd, they were not over-foll:citous concerning” 
Manner in whieit was apply d for and obtain di Bur 
as the People grew jealous of the Crown's deſigning 

to impoſe Contributions, &. upon them without; 
Conſent, thoſe (otherwiſe) Formalities were thought 
neceſſary to be regulated and fix d. For certainly Tech 
things have been formerly Done by each Houſe in Par- 
| Jiament, and that without any Complaint, which ff 
they were now to happen, wou'd be univerfally eon. 
dem d as Unparliamentary' and Illegal. Both Lords 
and Commons have ſeparately and by themſelves given 
. Aids and Subſidies unto the Crown ; as for Inſt ace, 
ot. Parl. in 13 Eu. 3. the Lords granted to the King l 
u 6. of all che Corn, & c. growing upon their Demeſnes; 


the Commons at the ſame time granting nothing, nor | 

any wiſe concerning themſelves, with What the Lords 

thought ſit to grant out of their own'Eſtates. At o- 

ther times the Knights of Slſires ſeparating themiſelves 

as it were from the reſt of the Commons, and uniting 
themſelves to the Lords, have granted 2 Subſidy, 

and the repreſentatives of Cities and Boroughe have 

- ikewile ſeparately by themſelves, granted Fupſi- 

Rot. Pat. dies to the Crown, as appears by a' Writ for the*Cgl- 

P. 1. m.22oleQtion of a Subſidy in 24 . 1. Rex, yo um 


Ee hs £93 8 
. *.ComicesBarones Milites, &c- nobis de fecerunt uric 


A detimam Ye: omnibus bonis ſui mobiſibds. Et Cives 
& Burgenſes, &e. ſeptimam de omhibus bonis ſuis 
mobilibus, & e nobis cürisliter conteſſetint &. 

ut further, when any Affair happened Which was 


not Univerſal, but affected only particular Perſons, it 


wos common for tbem only to be ſummon'd. Hence 


. 


repoſe, as, e. g. Sumimonitiones ad Colequiuhr, de enten. 


but Summons of portſkulat Perſons to conſult; an 

to {contribute towards the ome of an Aﬀairy in 
which they only (or at Jeaſt chiefly) were congern d. 
As in 35. 4 3 there id Weir directèd to Humpty Earl 
of | Nor: hampton (which Dugdale However has Printed 
ia his Collection of Writs of Sumchons to Parliament} 
herein after reciting the Confuſton the Affairs of 


4% ad conſilium; & e. Which tho” they have ſometimes -/ 
been miſtaken for mi Writs ate yet nothing 2 


zit, that we ſee #mong the Rolls Several'Writs to this 


1 
Nr 


Artland were in, and that he nd ſeveral otheg Engliſh 
Lords had large Poſſeffions in that Kingdom, and were 


F 


therefore more pg ticularly obligd tö cle defence of 
„it, it follows Volumus vobifcum & cum aliis de 


+ codem Regno' (Anglie ſcilicet) tetrus in dick tert Clauſ. 35 


Rot. 


-**/habearibus colloquium habere & Nactatum Vabis E. 3. m. 


* 


in fide & Ligeancid, & c. Mandamus; & c. But 
*that the Reader may fully ſee, how ſtrictiy the Prins 
.viple' of no Perſon's being to be tax'd without their 
own donſent wis obſerv'd, he muſt know, that upon 
the ſame Occaſion Writs were likewiſe directed even 
to the Ladies, who were Proprietors of Land in Ire. 
and; commanding them to ſend their proper Attor- 


36. dorfo, 


bend 


- nibs, to conſult and conſent to what ſhould be Judgd 


[neceſſary to be done, in Relation to that Affair. Rex 
Se. Marie Comiriſſe Norfole. Salutem, &c. Vo- 
es in ſide & Ligeancia, &c. mandamus quod 


e aliquern vel aliquos de quibus confidatis apud Weſt- 


mon. mittatis ad loquendum nobiſcum fu. 
aper diftis. negotiis —— & ad faciendum & conſen- 
tiendum nomine veſtro, ſuper hoc quod ibidetn 
 *®:epnrigerit ordinati. _ IE 
Ik this Equity was therefore obſerv'd with reſpe& 
de particular” Perſons, it is no wonder that it was al- 
ways thought neceſſary, as well as reaſonable, to con- 
felt the whole Kingdom in Parliament, upon all Af. 


dess 


fairs and Demands, which were extra · feodal and of a 
ee ei ae SOR ener general 
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concern. Add therefore that great King Ed. 1. was fo 


fenſible of the Juſtice of this way of Proceeding, that 
e inſerted in his Writs of Summons to Parliament, 
as a firſt Principle of Law, and as his Reaſon for ſam- 
moning Parliaments, That in every Affair which related 


to: the. whole Kingdom, the Conſent of the whole Kingdom 


ought to be requir d. Words are ſo noble that 
may be forgiven if I tranſcribe them. Rex, &e; 
Sicut Lex Juſtiſſima provid circumſpeCione Sacro- 
© rum Principum ſtabilita hortatur Ut quod omnes 
it tangit ab omnibus approbStur, ſic & innuit evi- 
% denter ut communibus periculis per remedia pro- 
«viſa communiter obvie tur. 

It is agreed Univerſally, that the Peers or Lords of 


Parliament do relate to, and ſerve for the „ 


good of the whole Kingdom, and as it is agreed, that 
every Peer ſits in che Fong of Lords in reſpe& only 
of his Barony, it will be neceſſary to inquire into the 
true Notion. of the word Peer, and likewiſe what 


conſtituted a! Barony, during this ; firſt Period of time 
of which we now treat, And'alcho! it is very true, 
that there were Great or Common: Councils both in 
England and Scotland, before ſo much as the Inſtituti- 


on of Tenures of Land by Knight Service, Ge. or 

of Manors in this Kingdom, and that therefore the 

Feudal Law, cannot be conſider d as the firſt rang — | 
ſome 


Brady." 


or Foundation of Parliaments, (as has been 

Imagin'd) yet if we conſider the Exgliſb Government 
only as it has been ſince the Norman Conqueſt, it will 
be found natural to look upon our Anglo=Norman Mo- 
narchy to be in Great, what every Manor is in Mi- 
ture, and that therefore our Parliaments do in a great 
meaſure reſemble, and may (not unproperly) be ftiFd 
the Conrt Baron of the Kingdom, 7 I cannat but 


think this to have been the Notion of Antiquity ; for 

in the great Caſe between the two Kings of Neverre 

and Caſtile, which was referr'd to the Judgement of 

our Hemy 5 and his Berens, the Fudgement is entred (if 
et 


I may u 


Barones Regalis Curia Anglia adjudicaverunt. | 
Some Authors in order to _— y the Dignity of 
mo 


Peerage have aſſerted, that the Ter 
to be deriv'd from th 


Peer is properly 
e Roman Patricius, or at leaſt from 


the Patriciatus, which in the decadence of the Roman 


Empire, was us d to denote not only the moſt conſi- 
| derable 


at Expreſſion) in this Manner, - Comites C 


( 11) 


d erable Dignity, but alſo Office of the Empire. As this 


was Originally a French Notion, and ſtarted perhaps Recher. 
with no other View than to flatter the Peers of Francs I ches de 
ſhall wave any further Conſideration of it, fince ih Paſquier 
fact (upon Examination) the term appears to be L. 2. c. 9. 
owing to a much more minute Original. And the | 
word Peers or Pares is altogether. feodal, ſignifyir 
nothing but Men equal as to their Condition, Convaſſals 
in the ſame Court and Liege-Men of the ſame Lord. | 
* Sunt autem Pares Curtis (Says Cejecint) Qui & Cujac, 
*© Pores Curis dicuntur nonnunquam & Pares Domiis, Com. in 
** Convaſſalli, Qui ab eodem Domino eademve Domo Lib. 1. 
*«. feuda tenent; Non quaſi Patricij, ut volunt Ignari de feud. 
feudorum: with whom Sir Harry Spelman Concurrs, tit. 1. p. 


when he lays © Pare; dicuntur qui acceptis ab eodem 18. 


„Domino puta Rege Comite & Barone feudis Pari 1nGloſlar: 
Lege vivunt. Et dicuntur omnes Pares Curiz,Qudd in 
Curia Domini illius cujus ſunt Vaſſalli parem habent 
Foteſtatem, Scilicet, Vaſſalli Regis in Curia Regni, 
* Vaſſalli Comitis in Curia Comitatits, Vaſſalli Baro- 


Inis in Curia Baronis The, Word Peer therefore, 


tho now it is byCuſtom,and xg7* For appropriated 
to the Prers of the Kingdom, was yet . equall 


applicable to the Tenants of what Lord Toever. I think 


that I need not ſpend more time, in ſhowing the Senſe 
of this Word. Every one knows that in Maps Chart ã 


it is us d in the: moſt general Senſe Nullus Liber Cap. 29. 


_ © homo, e+e. niſi per Legale Judicium Parium Suorum. 


But in the Laws of Henry the firſt, the Word Pares or 


Compares is uſed in a perfect Feudal Senſe, to denote 
the Tenants of the ſame Manor, © In Denelaga Laſhe- Cap. 34. 


** Jutes, niſi ſuper Sancta Jurare poterit, &. Sive in 

** Comitatu, vel in quovis placito Regis fiat de [ſu? 

vel alterius cauſa, vel inter Compares in Curiis vel 

* divifis vel locis ſuis. „ hd 

But further ic muſt be obſerv'd, that althoꝰ the term 

Baron as. well as Peer has been by Common Uſage ap- 
propriated to the. Lords of Parliament, that yet anti- 

ently it was us d to ſignify any Freeman whatſoeverz _ 
The Freemen of the City of London are by our'old _.. 
e Wee ſtyl'd Barons, ſo likewiſe of rk | 
and ſeveral other places. The Barons of the Cinque 

Ports retain their name unte this day. Nor is it'Sur- 
prizing that this Word was ſo apply'd by thoſe Au- 


thors, who were a Tgnorant not only of the 


Elegancy, | 


* 71 
, ww & 
* 
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from the Phraſe of a Monkiſh Hiſtorian, who generally 


Flegancy, but alſo #f the Propriety of the Language 


they wrote in. Very little therefore can be concluded 


; choſe his Words at leaſt as much for the: ſeke of the 
ſound, as the ſen le For the Citizens of London have been 


ſtyl'd not only Baron, but Heroes, by Ingulphus, who 
giving tie Character of one Singinus an Officer of what 
may be call'd the London Militia, fays that he was 


* 
* 


© Inter omnes Heroes , Londonienſes Viribus Robuſtiſſi- 


© mus, The. true Senſe therefore of Words of this 
nature is not to be taken from the Hiſtorians, but from 


the Lawyers, and Legal Proceedings of Antiquity, 


from which it appears, that this Word came to be us d 


in a perfect Feudal Senſe, and to denore the chief Te- 
nants of any Lord. For not only thoſe who were the 
chief Tenants of the Crown, but alſo thoſe who under 
them held great Ouantities of Land by Feudal Servi- 
ces, were ſt Pd Barons, And the term Baron when 


apply'd ro the Fenants of Land, was always relative 


to ſuch or ſuch a Lord.. The Chief Tenants of the 
King were the Barone, Regis, and ſo ſtyl'd ro diſtinguiſh 


them from the Baron: of other Lords. Thus in Charts 


De tenen. Henrici I. Si amedo exurgar, placitum de diviſione 
Comir. & * terrarum, fi intereſt Barones meos Dominicos, tractetur 
Hundred.“ placitum in Curià mei. The Eight Barons of the 


Lib. Ra- 


County Palatine of Cheſter are ſo well known, that they 


need not be here mentioned; and the moſt confidera- 


ble Tenants of the Abby of Ramſey, are in a Charter 
of Heury the Firſt ſtyl'd Barons of that Abby, © Sciatis 


meſien. a- coram me teſtiſicatum & recognitum per Barones de 
pud Spel- Honore de Rameſid. Which uſe of the Word is like- 


man. 


Conſtit. 


Sicul. I. 3. 


tit. 22. 


Beror ſtill in uſe. 


wiſe common to other Feudal Countries; thus in the 
Sicilian Conſtitutions, to add no more (and I make 
choice of them as a Foreign Inſtance, becauſe their 
Government, as well as ours, was of a Norman Origi- 
nal, arid is therefore in many Particulars, at leaſt till 
it was corrupted by Spaniſh, Vice-Roys, very ſimilar to 
that of England.) ** Poſt mortem Baronis vel Militis, 
% qui a Comite vel Barone alio, Baroniam aliquam vel 
* Feudum tenuerit. The Terms therefote of Peers and 


"Barons were antiently frequently us d as ſynonimous; 
for-as the Farons.of the Crown were indifferently ſty1'd 


either Faroz.or Peers, ſo like wiſe were the Fteeholders 


LITE e 


Baron: 


of every Manor, as js evident from the Phraſe of court 


| Barons and Barenies( as is before obſery'd out of Bratton) 


were of the Eſſence of a Gerhick Kingdom, in like man- 


ner as Freeholders are eſſential to a Manor. Every Man 
has a right to be try'd by his Peers, which is a right 


nor originally peculiar to Engliſhmen, ſince as to Feuda 

Queſtions it was common to all rhe Gorhick Nations, 
among whom it was an univerſally receiv'd Maxim, 
that no Man cou'd be diſſeis'd of his Nef, but by the 


Judgement of the 7. nants, who were his Peers, of the 


{ame Barony or Manor of which it was held. And ſince 


all the Judicial Acts of a Lord are done in a Court Baron, 


which cannot be held without Freeholders, therefore 
by the Feudal Law every Baron, or (in the Senſe we 
now uſe it) Lord of a Manor was oblig'd to keep within 


his Barony a ſufficient number of Freeholders; or as it 


is expreſs'd in French ; II cftoit tenu de garnir ſa cour de 
Pairs Opinions are Various as to the preciſe Number 
that is requiſite ; ſome have thought that in England 


three at leaſt were neceſſary to the preſervation of a 


Manor, ſince no leſs Number admits of a caſting Voice, 
and conſequently in many caſes no Judgement cou'd be 


given. But my Lord Chief Juſtice Coke ſeems to think Diſc. on 


Copy- 
holds 
ſs. 3t. 


two to be ſufficient. © For (ſaies he) If all the Free- 


„ 'holders Dye but one, Or if the Lord purchaſe all 
the Freeholders Lands or paſs away or releaſe all the 


© Serviges of his Freeholders, the Lord in ſuch caſe 
& has but a Manor in name, becauſe the Freeholders are 
wanting which are the Maintainers of a Court-Baron, 


„c. Which Doctrine and Diſpute has likewiſe been 


agitated in — other Feodal Country, as appears in 
Du Freſnt's Gloſſary verbo Par. | 
As the Feudal poſſeſſion of Lands was a Method 


| Invented by the Conquerors to ſecure their Conqueſts, 


Every Man of the Conquering Army (among whom 
the Lands of the Provincials were divided) was 


oblig'd by Virtue of his Tenure, to pay a Military 


ſervice to his General whom they had then dignify'd 
with the Title of King. Which Tenure, tho' it was the 
moſt burthenſome, was yet the only noble, as it 


nally truſt none bur their own People, and the Romans 
or Provincials (which were Synonymous Terms) were 
treated with the Urmoſt contempt, and depriv'd nor 


ny of their Lands but alſo of the Liberty of om 


diſtinguiſh'd, and as it were pointed out the Con- 
querors of a Country. The Conquerors cou'd origi- 
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Arms. And therefore, as Mr. Selde obſerves, the wor d 
Gentleman is ay + from the Latin Word Gentes and 
Gentiles, hi 


honour to be igt of their Empire, and which 
were afterwards adopted by their Conquerors, and 
made to ſignify the Aggregate body of Nobility. 
All the Tenants of the King who held by the ſame 
Service, might in a generaliſenſe be ſtyl'd Cenuaſſalli 
Regis. But as in proceſs of time the term of Vaſſus and 
Vaſſallus came commonly to denote only military 
Tenants, and as the Word Barone, in the ſame manner 
came to be apply d only to the chief Military Tenants, 
of the ſame ſuperior Lord, no Perſons were ſtyl'd 


Convaſſalli quaad Regem, or Barons, but only thoſe who 


were the Immediate Military Tenants. of the Crown, 
that is, whocheld their Lands per Baroni am of the King 
as of his Crown, for tho others might poſſibly have no 


other Lotd but the King, and be therefore in ſome 


ſenſe Tenants in Capite; yet their ſervices were regar- 


dant to ſome Mayor or great Seignory in Mans Regis, 


that is, were paid to the King, not as King but as 
Lord of ſuch or ſuch a Maney which cou'd be aliena- 
ted, and conſequently their Services transfer d and made 


| Payable to ſome. other Lord; whereas a Teuure in chief 


of che King as of his Crown, cou d not be granted, bur 


was inſeparably annex id to the Royalty; and upon this 
Circumſtance it was, inter alia, that the Digni 


of aBa- 
ren was chiefly founded. But this leads — * to the 


Conſideration of a Tenant in Capite, which upon this 
Occaſion it will be neceſſary briefly to explain. 
Some Writers upon this Subje& have thought Baron 


and Tenant in Capite to be as it were Synonymous. Terms. 


In Gloſ. 


ſario. 


And Indeed Sir Harry Spelman does ſo far incline to 
that Opinion as to ſay, ** vo Henrici adi quevis 


„ Tenura in capite habebatur pro tenurt per Baranian. 


For which ſenſe of the Word he vouc hes the Statute of 
Clarendon, wherein inter alia it is enacted. Archi- 
** epiſcopi, Epiſcopi & univerſe perſonz Regni Qui 
„ de Rege tenent in Capite, habeant poſſeſſiones ſuas 
de Rege ſicut Baroniam & inde reſpondeant, &c. 
Now what has contributed to lead People into this 


Notion is, that in truth during the Antient times, a 


great part of the Tnant in Capite were actually Baront, 
or Tenants per Hareniam, and a great part of the reſt 


were reputed to be ſo, and ſome of them, who really 
EE were 


had been us d among the Romany by | 
way of Reproach, to denote ſuch Perſons as had not the 


„„ 
* Nen 4 4 82 * 2 15 3 1 4 341 , een 2 
were not Parens are yet ſo 14 ſometimes in old 
Hiſtorians. and upon their Authority our Herslds are 
apt to put them into. their Liſts of antient Peers. The 
Old Hiſtorians were perhaps led into their miſtake, by 
the difficulty there often was in diſtinguiſhing between 


a Tenure in Capite per Baroniam and per Servitium Militic, © 


which in ſame meaſure might ariſe; from this, that 


rhe number of Eights . Fees,' comprehended in a 
Tenure per haroniam was uncertain,. and that the Service _ + 


of chem botb, when perſonally paid, was in a great many 
particulars very much alike. But what has confuſed - 


ſome modern Writers ſtill more, is a Notion they have 


entertain'd, that a Tenure in Capite was a diſtinct kind of 
Tenure, or rather Service different from all others, as 
Knight-ſervice is from Socage, &c. , When as it is a 
Circumſtance only that may be true of all other Servi- 
ces whatſoever ; for as the Term implys nothing bur 
an Immediate Tenancy without any metne. between the 
Lord of the Ff and the Vaſſal who was ſeis d of the 
Lands, it was applicable to a Tenure from any Lord 


| whatſoever, and by any Service what{& ver, As appears 


from the | Forwalare Anglicanum, where Alexander de 
Budicombe ſold Lands held of Hawiſt de Gurney Lady of 
the Fief, to Thomas Fitz Williams, to whom the Lad 


gave Seiſin Ad renendum in Capite de me & . Formuk 
Heætedibus ſibi & ſuis Heredibus, | But indeed the Ang]. 


— 


oY 


great Matter in theſe Tewures in Capite, whether of the nu. c. 


King: or of à Common Perſon, was, that they were 
always Tenwres/ in Groſſe, fix'd to the Perſon of the 
Lord, and therefore not ſo lyable to be transferr'd over 


tao any other Lord; whereas when Services were regar- 


dant to a her, they paſs'd to any other perſon by a 
Grant of the-Maner. And perhaps to avoid this Incon- 
veniency, a Tenant wou'd ſometimes pay a Fine to 
change one “Lord for another, or a-Zenwre regardant to a 


Tenure in groſſe. Thus Anſelmus Vic. Rhoth. r. g. Mag. Rot. 
„de dimidi marca auri, ut teneat in capite de 5g. Steph. 


But fur there is no Foundation for thinking 


Barony and Tendre in Capite to be Terms Synonymous, 
_ ' becauſe we find choſe. Perſons rank d among the 72 
wants in Capite, who were never imagin d to be g. : 
So that · the Truth ſeems to be, that tho every Ber. 
properly ſo call'd, was a Tenant in Copite, yet __ | 


Epiſeopo Wintonienſi, terras quas tenuit de Thoma 13. a Ber- 
ay Ee | 2 


\ 
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3 ＋ was not by. Reaſon of his Tenure a Ben; 
| For 


he Number of the Trnantf in Capite wis always 
Aicreaſing, but that of the Feudal Haren; always d 
reas' d. | 
King, that they might hold their Lands un Capite of 
him, without its being ever imagin'd, that they were 


by 


Mag. Rot. thereby created Barons. Osbertus Sylvanus, r. 0. 


5. Steph. ( de Seprem Marcis Argenti, ut tenest in Capite de 


Rot. 1. b.“ Rege feodum j Militis quod fuit Willlelmi filii 
Not. & „ Gaufridi i — Johannes Eſturmit. r. c. de x15. 


Derb. pro xl ſalidatis terræ tenere de Rege in Capite 


- 


Ibid. Rot. 4 Burgenſes de Lincolià r. c, de CC Marcis 2 — 
ege 


2.4. & iij Marcis Auri, ut teneant'Civitarem de 

Ibid. Rot. in Capite. * other Inſtances might be d. 
12. a. died, but theſe ate ſafficient;; and I think that no Man 
| «can ſee any thing-in them that looks: like an Intention 


to erect a ator; The Tenants, who perhaps held 


their Lands by different Services, and had Meſne Lords 
"between them and the Crown, paid cheſe Fines (wirh- 
"out any Alteration of the Services they: were to ren- 
der) to get rid of their Meſneb, nad become the im- 
- mediate _ ofthe Ning. ne 


-2 But as Torture in chief might be of any Lord what. 


„„ ſoever, ſo likewiſe might it de by any Service what. 

Co. Litt. ſbever; as my Lord Chief Juſtice C obſerves, that 

f. 159 4 Man may hold of the King in Capite as well in 
Ii: 


Sdeage, as by Knight- Service: Which appears more 


„ fully in the Earl of Marlbrs's Treatiſe: of Wards and 
- Liveries, wherein he makes two diſtinct Chapters of 
"Tenure in Capite by Ruight- Service, and Tenure in C re by 
Socage. Now Tenures in Capite, whether the Servi 

- reſerv'd- be -Knight-Service or Socage, are of 'twb 
Sorts; 1. Where Lands are holden of the Perſon of 

the King and of his Crown, as of x Seignory diſtinct, 

in groſs, and paramount all other Seignories.kö 

23. Where Lands are held of ſome Honor or Manor 


ttzthat is in the Poſſeſſion or Sciſin of the Crown. And 
altho that the Term of Trnare in Capite, in the Senſe 
„ now enerally receiv'd, is moſtly A plicable to the 


firſt of theſe, yer by reaſon that no Meſne Lord is 
in Fact between the King and the Tenant, it was for- 
merly commonly apply d to the other My Lord 

- Marlbro indeed ſeems to think, that the Application of 

the Term in the ſecond Caſe as peculiar to- thoſe 

Lands that were holden of ſome Honor thar was an- 

WN ee r an wt eee tient 


vas common for Men to pay Fines to the 
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tien anne rd to che Crown, as Barbinſted, & c. but 


in Fatt it was equally apply d, to Lands that were held 


of any Ceunty, Barony,” or Manor, which by Eſchest or 
any other way whatſoever happened, to be in the Poſ- 
ſeſſion of the Crown. As for Example, Richard de 
Oelbeare held the fourth Part of the Manor of Rida 
in Capite of the King, as of the County of Cornwal. 


* Cornubia———Richardus de. Ockbeare =— dat 


© Domino Regi xiis vid. de Relevio ſuo de &c. 9 Ed. 


t quarta parte Manerii de Rillaton, quam ——— te- 2. Rot. 
© nuit de Rege in Capite ut de Comitatu Cornubiz in 113. b. x. 
manu Regis exiſtente. Tho' it ought to be ob- 


ſerv'd, that Coke in his 12th Report does agree this to 
have been the antient Uſage of the Word, but that 
however (as he adds) of Jatter times, Dicitur de 
Rege ſolummodo terras teneri in Capite. 


PX: 1. not particularly examine the Differences 
there are between theſe two kinds of Tunures in Capite, 


as not being neceſſary to the purpoſes of the preſent 


Diſcourſe. But from what has been ſaid it will appear, that 
the Notion of Tenure in Capite has been very much con- 
fus'd, thro' the promiſcuous Application of the Term, 


to both the above-mentioned Kinds of Tmures in Ca- 


ite, . Without diſtinguiſhing which was particularly. 
intended. Nor is it ſurprizing that thoſe Things. 
ſhould be fo obſcure at this Day, when whilſt they 


ade. a great Part of the Buſineſs of the Exchequer, 


and the Court of Wards ſubſiſted, very intricate Diſ- 


putes did happen concerning theſe Tenures. One of, 
the Differences between theſe Tenures was, that per- 
ſonal Service. was more ſtrictly requir'd of the Tenants 


in Gapite ut de Corond, than of the Tenants in Capite ut de 


Manerio, c. And therefore in the ninth, of Edw. II. 
Gerard. de Wacheſbam, petition'd the King to be diſ- 
. perſonal Service, and to be admitted to 
the Payment of Eſcuage Money, which was in lieu of 


it, upon a Suggeſtion that, his Lands were held iu C- 


pite, as of the Honor of Hagener. ' ** Ad petitionem 
* Gerardi de Wacheſham— 


25 quod Servitium aiquod Corporale 


oe 


-. 
„ 4 
= 


continentem, quod Trin. B. 

4 cet ipſe teneat de Rege Manerium de Stanſtede in R. 9 Ed. 
Comitatu Suff, per ſervitium unius feodi Militis 2. Rot. 58. 

ut de Honore de Hagenet & non de Corona, per a. apud 

| facere Madox, 

* non debet, ſed Scutagium Regi ſolvere te- 

| ©-ootur, ” Ocher Simon ho the a 


— — —— — — 


—_—— ——————— rr˙r — 


to the Barons of che Exchequer, to ſearch the Book 


an Angle-Norman Barony. 


mY 


. 
be.mention'd, upbli ll which Witt. iche d, Arecbe 


of Domeſday, the Book of Fiefs, and Meme 
rand in Scaccerio ; and if it ſhould 2 , that the 
Petitioners were Temmants in. Copire ut de Manie, Oc.” 
& non ut de Cirond, that then the Prayer of their Petis' 
tion ſhould be granted. But indeed in thoſe earlier 
Ages, they were ſo far from imagining that every T- 
nure in Capite of the Ki ut de Corond amounted to a 
Barony, and even if it did, ſo far were they from be- 


ing ambitious of that Honor, that they apprehended 


nothing more tlian that the King (when any Honer 
eſcheated into his Hands) would change the 83 | 
| * 


Cadite as 4 Honor, tos Tenure in Capite at of t 


and therefore. it was made an expreſs Article in King 


John's Magna Charta, that it ſhould not be done: 


Mag. Ch.“ Si quis tenuerit de 4 * Eſcaetà, ſicut de Honore 
Reg. Jo. © de Wallingford, &c. 


de aliis Eſcaetis que fant 
„ in manu Regis & obierit, Heres ejus non dabir 
„Aliud relevium, vel faciet aliud Servitium quam fi- 
© ceret Bareni, & ut Rex eodem modo eam tenest, 
* geo. Pero eam tenuit. Ws Y eG eqs 
I hive been the more particular in explaining the 
Nature of # Peer, or Bara, and of a Tenant in Capite, 
becauſe it will enable us to a oem what conſtituted 
And [ chink it clear that every 
- Barony Was a Tenure in Capite, but then it is as clear that 
every Tenure in Capite was not vice werſ# a Barony, And 
fince the Term Tenant in Capite is, or at lesſt was equally 
2 to all Services, what diſtinguiſnes a Bare 
m all other Tenants in Capitę cannot be the want of 
Meſnalty between himſelf and the Crown, for that is 
common to them all, bur muſt be the reſervation” of 
ſome particular Services, of a Superior nature to the 
others, and which were imply'd in the Phraſe Tuer 
fer Barenian. eee 
As I do not propoſe to write 2 oy N 
upon Baronies in their full extent, T fhall not enquire 
particularly what thoſe Services were, which dere 
peculiar and effential to a Tunure per'Baroniam, any fur- 
ther than is neceſſary to illuſtrate, what muſt be flid 
as to the Power of creating them. | 
A harm was 4 Tenure in Capite, and ſmmedivtely 
Subject to the Crown, as Edward 3. expreſ d it.“ Rex 
% Ge. Sciatis quod “r. Richardus Comes Arundel 


« 


"24 


. 


8 


fide & Ligeancid is no Proof 
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fecit nobis Homagium pro Rot. Pat. 


a 24 Octobris· fe 
% Baronid mur de Bromfeld S Yale uam idem 27 E. 3. 
Comes de nobis tenet in Capite tanquam Corona p- 3- m. 3. 


« noſtre Anglia immediatd ſubjectam. And there. 
fore it often happened in the Caſe of Amerciaments, 
that when any Man thought himſelf aggriev'd by be- 
amere'd as a Baron, he wou'd plead that he was not 
4 (cho' at the ſame time he wou'd admit himſelf 
to be a Tenant in Capite) quis nil tenuit per Baroniam. 
As Thomas de Furnivsl, mention d by Mr. Maddex, did. 
4 Quia dicit quod non eſt Baro, neque tener, nec un- 


| . — tenuit aliqua tenementa in Com' prædict. per 


atoniam, nec per partem Baronie: Dicit enim 


; «quod tenet Manerium de Sbeffeld de Domino Re 
4 per Homagium tantym ———— Manerium de Wyrk- 
4 fop be :Greſthorp———de Rege ue de Honors de 


« 'Tyckhull, &c 


Hiſt. Ex. 


checq. 


p. 370. 


is has been already obſerv'd, that the whole of Par. 


liamentary Buſineſs, is reducible to the Heads of either 
Advice or. Conſent. - The firſt of which is to be con» 
ſider'd. as 2 Feudal Service pon to the King as Su- 
perior Lord of their Fiefs: The ſecond is Extra-feodal, 


and depends upon thoſe Principles of Liberty that 
were common to all che Gothic Nations, For every 


nan per Barotians did Homage to the King, by Vir- 


tus of 3 d, Whenever Summon d, to 


attend him. The Profeſſion of Homage did cempre- 


hend in it, that the Tenant was oblig d, inter alia, to 


ſerve his Lord with his Councel and Advice. And for 


this reaſon all the antient Writs of Summons, did run 
in theſe. terms Vobis mandamus fide & Homagio 


and my Lord Chief Juſtice Coke, think to be 
relative only, to the Feeds! Baron. And the Chief Juſtice 


adds, that the reaſon why the 8arons are now ſummon'd 
only in fide & Ligeantid, is becauſe that there are no 


Feudal Baronie, extant, tho' it is certain that ſeveral 


++ quibus nobis tenemini. Which Words Sir, Marry x, Glo. 
—.—.— ſario. 


4 Inſt. p. 5. 


Bareut who were Feadal, have been alſo ſummon d in fide 


& Ligeonci4. So that tho' a Summons in Homagio is an 
Argument that they were Feudal Barons, a Summons in 
they were not ſo. 

now entertain'd of an At- 
as an Honor, a Privilege, &. 


Whatever Notions a 
tendance in. Parliam 


in the Earlier A our Monarchy, it was Jook'd 
upon in. a.quite 5 ; and was eſteem'd = 
NI 4 2 908 
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be a Service, a Burthen, ineiderit to the 

their Lands, from which many were deſirous to be de- 

liver d. be air who now think the Beronies an- 
0 


0 20 ) 


- 


nex d to their Biſhopricks robe. /advantageous, did 


Originally complain of them as a/ Burthen and Impo- 


An. 1070. 


ſition upon the Church. Rex Willielmus peſſimo 
“ uſus Conſilio (lays Matthew Paris) Epiſcopatus & 
„ Abbatias omnes que Baronias tenebant ig pura & 


« perpetut Elemoſyna ſub. ſetvitio ſtatuit militari. 


And therefore when they were Summon'd to Parlia- 
ment, many of them wou'd Petition to be diſcharg d 
from their Attendance, upon à ſuggeſtion that they 
held no Lands per Baroniam. My Lord C. J. Coke af - 
firms that a Regular ought of neceſſity to hold per Ha- 
roniam, before he cou'd be oblig'd to ſerve in Parlia- 


ment, ſince if he did not, he cou'd lawfully refuſe his 


Attendance, and goes ſo far as to ſay, that even the Char- 


ter of Henry 8. to'Banham Abbot of Taviſtecke was void 


in Law, becauſe he was not à Tenant per Baroniam. 
But the Conſideration of what he farther adds, that a 
Layman was oblig'd to attend when Summon'd, whe- 
ther he was a Tenant per Bareniam or not, muſt be re- 
ſerv'd till I come to treat of Barons by Writ. In the 
mean time I ſhall make ſome Obſervations upon the 
Original manner of creating Barons by Tenure, by which 
the Reader may form ſome Judgment how far the 
King had it in his Power, to encreaſe ad libitum this 
firſt Species of Peers. 4 $03,351 [718 ast 

1. Baronage by Tenure is founded upon the Feu- 


dal Law, as it was underſtood by the Normans for 
ſome time after the Conqueſt. At which time the 
Conqueror took into his own Hands (as his ſnare of 
the Plunder) all the Demeſne Lands of the Crown, and 


whatever had belong'd to, or been in the Poſſeſſion of, 


Edward the Confeſſor at the time of his Death; the 


reſt he divided amongſt his Army, the greateſt part of 
which had follow'd him with no other View than to 
make their Fortunes. And indeed he was very liberal 
to many of them, as for Inſtance, the whole County 


of Cheſter was granted to Hugh Lupus. Robert Earl of 


grant of no Jeſs than 793 Manors. Alan Earl of Brit. 


Moreton in. Normandy and of Cornwall in England, had a 


taigne and Richemonac, 442. and Geofroy Biſhop of Cen- 
ſtance had 280. Theſe Grants of the Conqueror, tho 
they were made. as Rewards for Services, _ not 
| by wever 


Tenure of 


f 
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| however be attributed to the greatneſs of his Genero- 
ſity, but to the Neceſſity of his Aﬀeirs; fince without 
it, the Officers of his Army would undoubtedly have 
mutinied, for they did never look upon them as' Mat- 
ters of Grace but of Righr. Ar leaſt the great Earl of 
Murren thought ſo; when he produc'd his Sword 28 
bis Warranty for his Land, in Anſwer to a Sue Wars Dugd. 
ranto brought againſt him, adding, That William the Bar. Vo. 1. 
©* Baſtard did not Conquer the Kingdom himſelf, but p. 79. 
that his Anceſtors were Joint Adventurers in the 
Enterpriſe, and Sharers and Aſſiſtants therein. 
The Services reſcrv'd upon theſe. Grants, are the 
Foundations of Baronage, and were firſt enacted by the 
Conſent of the Grantees themſelves, to which: they” 
were eaſily induc'd, thro' the Neceſſity there was of 
them for the Security of their new Aequiſitions, but 
| — — in Modern Language, Feudal Secvices; and 

equently Fradal Barons, were firſt Inſtituted in o 


Parliament. And indeed it was natural that the OG, q _: 
ficers of his Army who had obey'd him as their Ge- 
neral, ſhou'd: be conſulted as to what Services they: 
wou'd pay to him as their King, after that they be- 
came the moſt conſiderable Land-holders in the Kings | 
dom. It was natural likewiſe that the Conqueror 
himſelf, ſhou'd upon ſuch an Occaſion. ask their Advice | 
and Conſent, ſince ia ſo doing he did but follow the 
Steps of his great Anceſtor Rollo; for Feudal Services 
were in all probability, firſt eſtabliſh d in Normandy by 

him, with the conſent of the Officers of his Army, by 
- whoſe Aſſiſtance he had Conquer'd that Dutchy, if 
we may rely upon the Authority of Dudo Sc'rus Quin 
Tinut, who wrote in the Time of Richard the Firſt 
Duke of Normandy, and 200 Years before our Con- 
queſt, © Terram ſuis Comitibus & ſuis fidelitèr funi- 
*© culo diviſit; ſecuritatem omnibus Gentibus in ſun 
_ * terra manere cupientibus, fecit. Jura Legeſque ſem» de Mor. 
. * voluntate Principum ſancitas & decretat, ple - Norman. 
* bi Indixit. But it is not ſufficient to ſay that it Lib. 2. 

is natural to * ng theſe Military Tenures to have 

been fitſt founded by a common Conſent ; Let me fur- 
ther add therefore, that our oldeſt Authors do alſo af- 
firm it. Bra5on in plain terms affirms them to have 
been iaſtituted at the C ſt, Regale ſervitium Lib 2. 

„ quia ſpecialiter pertinet ad Dominum Regem & non ( 16. 
ad alium, & ſecundumf quod in Conqueſtu fuit ad-. 
7 1 a avenues 
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e inventum. In which Words he ſeems to reſer to 
- the gsth Law of WiBomEL De Clientum feu Vaſc 
4 4 afforum preftationibus,,-wherein 35 Conqueror 
himſelf owns them to have been eſtablifh'd. by com- 
mon Conſent. Statuimus etiam & firmiter præœei/ 
„ pimus ut omnes Comites & Barones & Milites, & 
4 berrientas d univerſi Liberi Homines tot ius Regni 
© noſtri predifti habeant & teneant iſe ſemper bend 
in Armis & in Equis ut decet & oportet, & quod 
1 fint ſemper prompti & bene parati ad ſervitium 
4 ſuum integrum nobis explendùm 87 — — | 
4% cum ſemper opus affuerit, ſecundum quod nobis de 
4. feodo debent & tenementis ſuis de Jure facere, 
4 ſicue illis ſtatuimus per commune confiliuns totius Regi 
& noftri predifi, & illis dedimus & conceſſimus in feo- 
do Jure Hereditario. My Lord C. J. Halo. 
| obſerves _ theſe Laws of William I. that they were 
Hiſt. of not Impos'd ad lilitum Regis, but that they had à Pur. 
Law, p. ligmentary Authority, which he ſuppoſes to have been 
108. in the fourth Tear of his Reign, in a Parliament aas 
fuſficĩent and eſſectual, in his Opinion, as was ever held 
in England. Which is ſupported by the Authority of 
| Fed, who in the Life of Henry H. ſpeaking by 
Hoveden, way of digreſſion of William I. ſays, that quarto 
| « anno Regni ſui, conſilio Baronum ſuorum fecit 
fſummoneri per univerſos Conſulatos Anglie, &# , 
* Ele&i igitur de ſingulis totius Patri Comitatibus 
« Viriduodecim, ” OT RIAROUTY bi6 11) 97 
 Altho' the Poſſeſſion of Lands in thoſe: Times 
was attended + with very great Burthens, ſuch as 
Marriage, Ward, Relief, &c. Vet it is not furpriz- 
Ing that the Nirman Chiefs ſhou'd agree to t | 
| ſince they were the ſame Terms ſand Services upon 
Lib. 16, Which they held their Lands in Noermondy, What 
} *  Polidore Virgil Imagines, vin. that theſe Services were 
I introduc'd by Henry IH. is abſurd, ſince it is maniſeſt 
il Cap. 23, from the Caftumiere'de Normandie, in the Chapters, de 


& 


24, 23. © garde dorphelins, de relief, de aides chrvelx, & . that 
they were in ſome Meaſure praQis'd in Neymendy be- 
fore the Conqueſt, and indeed in moſt Parts of France, 


Bas | and the Conqueror himſelf during his Minority was 

'F in Ward to the then King of Frame. Bur it wou'd 

'F extend this Treatiſe to too great a Length, if I ſhou'd | 

bl... purſue this Subject any further, I ſhall content my | 
| If therefore to obſerve, that this Similicude of Te- 


_ nures 


—. 


nures to what they were in 22 ah (where like a 

in Eugland, 3 who heid in chief of the 

Duke, 28 * e had a perſonal Righe to ſit in 
the Aſſembly of their States) was ſo well underſtood at 
that time, that an Entry in Domeſday is made, that ſuch | 
a''6ne held Lands, according as it-was us d in Normandy: Domeſ- 
% Habet in eodem feodo de W. Comite Radul- day— 
«- pho de Limes 50 carucat. terre ſicut fit in Normannia. 

And in Sretlind likewiſe it ſeems' to have had 2. 
Parliamentary Original; Iadicto ad gconam Con- Lib. 6. 
2 ventu (ſays ' Buchanan in the Life of Maltelm II.) 
omnes Agros Regios eis diviſit——— Nobilitas cons 
«era Regt coneeſſit, ut cum eorum aliquis moriretur, 

% Liberi ad . imum etatis annum in Tus 
„ tels Regia eſſent. This Account, if it be true; 
fuppoſes Ward to have been introdue d into Scotland 

Years before our Conqueſt ; Malcolm II. begin- 
ning his Reign am 1004. Perhaps there may be ſome 
Miſtake in it ; for as it is probable the Scorch did res 
ceive many of their Feudal Cuſtoms from England, 28 

wee did from France, and Buchanan himſ 


elf ſpeaking of | 

this Cuſtom in particular, admits it to have been bor= __ . 

row A from the Zng/;ſh:; © Hunc morem potius ab An · Ubiſuprd 

«© glis & Danis acceptum! credo: It is not impro- | 

bable but chat what is ſtoried of Malcolm II. as to this 

Alteration of their Law, oughe rather to be underſtood 

of Malcolm III. who liv'd quite thro':the Conqueror's 

Reign, and firſt introduc'd the Fendal Tieles of Ho- 

nor, as of Earl, Baron, & c. into that Kingdom. 
But be that as ie will, this ſeems to be more than 

probable, that theſe Tenures were introduc'd into Eng- 

land by Common Conſent, or by Parliament. Nor 

was the 1 . — — at firſt fo — BD 

merous, bur t might well all meet together day. 

bor the Diſpatch of any Buſineſs that concern d them .. 8 

all; for in che Time of Willian the Conqueror there 

were not = ſeven hundred Lay Tinants in Capite; 

who, together with the Biſhops, Abbots, &c. under 

the King, beld all the Lands in the Kingdom, and of 

whom all other Perſons whatfoever held. Now of 

thieſe Trnamt, in Capite, the referv'd Service of the 

— part of them was but Pert: 8 and 

ſequentiy the Number of thoſe, held per 

cui aum ue Boreniam could not be very large. 
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But beſides this, that the firſt B, or rather 
the firſt Baroniel Sermices, were originally inſtituted by 
Common Conſent, that is, in Parliament, there is ano- 
ther Conſideration to be added, which ariſes from that 
Portion of Power which the antient Kings of Eng/and. 
bad over their Crown-Lands, or Demeſne; for it N | 
Grants of them only, that it was poſſible to encreaſe 
the Number of Feudal Baronies ; ſince, as has been before ; 
.  obſerv'd; at the Conqueſt, all the other Lands of Eng- =” 
land were either portion'd out among the Followers | 
f the Norman, or elſe the Poſſeſſion - confirm'd to 
oſe old Saxon Proprietors, who had not been in 


Arms againſt him, with this Difference only, that 1 
new Services, &c. were reſerv'd, which were firſt | 
eſtabliſh'd by the Normans; and to which perhaps du- k 
- ing their San Government they had not been ob- : 
In this Diſtribution of Lands ample Proviſion was , 


made for the Support of the Royal Dignity ; for no 
leſs than 1422 Manors or Lordſhips, together. with 
other Lands ſcatter'd up and down m the Counties of 
. _ Middleſex, Salop, and Rutland, were appropriated to 
the Crown, over and above ſome Quit-Rents, and the, |, | 
Services that were paid out of thoſe | which were 1 
| ge away. Ordericus Vitalis ſays, that the ſettled 


ents of Milliam I. amounted to no leſs than the Sum Þf 

of 10611. 10 6. per Diem; which, ſuppoſing Money to | 

. have been ten times the Value it is now, is near four 1 
Ord. Vit. Millions ſterling per annum ; © Ipſi Regi 1060 Libre; : 
a. 1070. **. Sterilenſis Monetæ Solidique triginta & tres Oboli # 
p. 523. ex juſtis redditibus Anglie per ſingulos Dies red. Þf _ 


* duntur.” I think it may be here obſerv'd, that 

this Author relates this Paſlage of the Royal Reve- b 

nue in the ſame Year in which the Laws of William J. 
and Feudal Services were eſtabliſh'd, viz. Anno 1070, 


| the fourth Year'of the Conqueror's Reign, which be- l 
De Dom. gan in the Year 1066. Forreſcue therefore had ſome ; 
Reg. & Reaſon to ſay, that the King of England at firſt had 5 
Polit. the greateſt Revenue of any Prince in Europe, Of : 
ca, 11. this Revenue, ſpeaking of the Article of terra regis in | 
Op- poſt. Domeſday, Sir Robert Cot ton ſays, that our Forefathers 5 

thought it impious to lienate it. . 


P. 179 And as to the Queſtion, whether it was ſo, or 
not? The Reader muſt judge, according as he thinks, 
it either a good or bad Conſequence to ſay, that what 

2 4 | | Was 
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* Po demonſtrated to 55 *m oe to 
—4 bs does. yer frongly e Senti- 
Hos wo; that Author, © Res qui wi "Chrote ſunt Lib. 3. 
antiqua Maneria Regia Homggia 17 % & Hu- 
& juſmodi e de cum alienagtur, Rex. 64 K 8 * 
0 tenetur, ſetundum proviſſonem omg Re pant 
Kr Chriſtiandfum apud Mo 0 Peſſol 
« Regni Ver vardi filii is Hegriei i 45 765 2 
And in 1 5 5 Ra he expre affirms 


Rex Corone ſuc alienata revocare tenerur, ” — 
Frick he in another Place, ſays, AN the Officers 
f the King were ſworn, never to, conſent to ſack MM. 
nation. Item quod nihil e 3 S Lib i. ˖ 
45 guy pertinent ad antiquum Domiticum Coronæ C. 1 my 
od Brafon to the ſathe purpoſe ſays, ff. 17. 
at Ea; res quaſt facrs, res fiſcalls uz dari non po- Lib, 2. 
5 teſt, nec vendi, | 5 "Ang wn, ftanisferri'a Principe erp. 5. 
4 vel a 4 7 regninte, nd Brit, in the Name of 1 
ward I. ſays, dis auſh ne ront rien aliener cin 20 
en droit de louy.Cprone ne de ſour Royales que il 
oy ne ſoit repealable. per lour Succeſfours.” But this 
"Law was not particular to England, fince it prevail'd _ 
An all the Feudal Countries. e, off affirms it to hae 
„Feen the antient Law of France. In Gallia quidem Im ; 
g © noftea Rex ſine publico Gentis concilio, quod trivm 7 15 
& grdinunt Conyentus ad adpellatur, nihil nec altenate, 
% acne oppignorare . poteſt. ” It is needleſs 
e inſert more, fince & Sy Reader will believe 
2 to prove it to rel been the Law of all other 
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br 16e 


. + ae ri 1 ng rn of offible 
ows, that during b. 44. 1 1 
5 I he La bo, increall tin 1 ft 1 2 For 
the. Land of England 5 as re 9225 in 
Demeſne, weit Aae 8 1225 by diffe reve 
ones as a1 Lad ber 1 il Oe, IN yo 
row ſu 
mou d ha 20 90 0 . ihe 2 50 ny | 
. Grantees, witho eirs, or | 
in ſhort, this C ſpraion 


_ Mal Baron cou'd be without Langs, nd th 
had no Lands to Grane, but. Bet and 


hat the 


being by Fay unalie 2 die, it was only t wer of 
" regranting Bf kee i at was in he 5. which is | 


exactly Eng to the aw, 25 expreſs'd by 
e who after ferting chat a. 8. ot ali- 
Tit. de engte his Demeſne ,ands, adds, Feu ahi 


& alia quecungue mobil 10 de 
e 1 ad Regem Jure enter Dari 
i fern 125 17 lidere per eum alie- 


Upon ne Oc cation ew * wil 1 Ea te What, as "kiln 
o 


were 


Joan Reg. eſcheated into the, King's Hand 455 f 


Tupra ci- d fad der but ſubſiſted as a Baro id nam 4 
tat. 5755 were to bog ue ed over. jent 
21. Anf Demeſne, when deyo 11 N e 7 
pl. 13. became rank- Fee, 15 as ſuch were accg — 
Mad the Fermours. Par 8 always retai 991595 cir ] | 
C + 8 eee, Ky or Fram were 185 gie 
Elcheats, cheguer > Ay for Example, „ Wilks 
Hoz L855 1 0 he & yiii.s, d le bes — 5 
— Rec- * ris, Wilſielmi de my © de gire lla qua eſt in mapu 
19 „Regis. So that tho? the ing cou d.npe epere 8 
Rot. 5 a. A er of Baronies, it fornermes. ha ppen d tha 


could the N of Barons, by a Perſon's dying with- 

out Heirs, &c.: who was Pe of ſeyeral Barowie:, 
whi "Fer in ſuch 4 1 be 7 50 to ſeveral 
erſons. | 
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'FJ\ Common Law, Every Baron was feudal, and many of 


(27) 


.2 Jt may a e abſery:4, rhac, Howe god 7 
rouy Were formerly ufed a4 Synonymous, Terms. 

t Harry e e Honge e Anglo- BI? In Verbo. = 

„ mannis dictum videtur, unius.cujuſque Majoris Ba- DE 

« ronis feodale Patrimonium ſeu. Baronia.”. And Ger- 

va{it | Tilburienſcs {| eaking of the Manner of accounting So 

for che Ferms of Eſcheats, ſays, that if the Land e- 
counted for be a Barony, it ought to be entituled; the ' 

| Account of ſuch an r. Verum dum in maau 1 Cb. de 
* Regis, de hoc fic ſcribetur in Annali; Ille Viceco- 1 Cf. de 

mes reddit Comporum, de firma illius Honoris, fi Exceden- 
* Barania eſt,” | Now in Croke's Kei, it is agreed "Dig 

« per Cur'; That a Manor cannot at this day be made by R 58 
8 whom my Lord Coke agrees in his Sorhts v. 

iſcourſe concerning Copy-holds, & lib. And in Sinith. 

roke's Caref it is like wiſe agreed, that an Honor con- 
ſiſts of many Manors united together: from whence des 

it follows, that as the Crown cahnot create a Manor, CP 

ewiſe it cannot create an Honor, and. conſequently * Ur. +; 


Seagood 


iament; for in 31 Henr. 8: the King's own Manor of Cap, 5. 
ampton Court ms by AQ of Parliament made art Honors | 
by which Ad the M 


from the Conqueſt unto this day, of any Honor's being 9 

ered ocherw] 3, {Non 
4 por to conc 1 this Point of feudal Barons, I 

Nail that 


rivilege is, that the Law fup 


* N 1 N 
3: ving on Juries, 229. Ed 3. 


0 4 tient per Baroni & sil ayoit tout 


© 3 1 (88 ) _— * 4 
fornded upori thelr being confider'd in Lac as fie: 
. Zal, and that conſequenciy there wou'd be always' 
upon the Demeſnes, &c. of their Haie ſufficient ta, 


diſtrain for the Satisfaction of =; Debt. Another 
Privilege is, that they are not liable tp ſerve on Ju- 
ries. But che Wrir for their diſchar N fe, 
* every Perſon who claims the Benefit of ir, to be an 
"Aut Baron, ſince it begins Rex, Gr. Quia Barones 
- © Regni noftri, &c.” And en . Judges did 
antiently ſuppoſe every Baron to hold per Baroniam, or 
at leaſt per parrem Baronie, As for Inftance in relation 
to this very Point of er ALY from ſer- 
vi | | is un fur chal' purc? 
. , qu'il fut a Bannier* & non allocatur car sil ſoit a 
& Þannier* & ne tient pas par Baroni, il ſera in Taſſiſe. 
And at another Time, Sit 1 * de Ewerden brought 3 
. Writ for his diſcharge. And Belknap © lay - of il 
2 er Rare e out on temp 
ven' au Par” come Baron duift. venir. Et il dit qu il 
« 'rient per certein part d'un Baroni Lil fut diſ- 
„ charge. My Lord Coke explains, ne tient pat per 
Baroni, &c. as if it was neceſſary, that beſides His Te- 
nure he ought to be a Lord of Parliament; But it 
| ſeems probable that this Privilege was not peculiar 
to an, Attendance in Parliament, but Incident ro a 
Tenure per Baroniam. For altho' that after the 49. H. 3, 
When the Majores Barones were ſeparated from 25 2 
no Faro; had a Right to come ta Parliament, but only 
thoſe to whom Writs were directed, yer the leſſer 
Barons did for ſome time preſerve all the other Privi- 
leges that were incident to their Tenure. Of which 
This is one, and this Cafe is a Proof of it, for this Sir 
Ralph d Everden, who as the Book ſays was (per bon 
aviſc) diſcharg'd from ſerving on the Aſſiſe, never 
was a Lord of Parliament, nor does it appear by the 
.Lifts of Summons, that any Man of that Name was 
ever ſummon'd to Parliament. This Cafe is the Boda ; 
remarkable, becauſe it is always referr'd to by the 
Generality of our Lawyers upon er that 
be was a Lord of Parliament. Particularly by Dodde- 
ridge, who likewiſe commits the ſame Error in rela- 
tion to Theobald de Bordmor, one of the Marcher Barons, 
who being Impannel'd upon a Jury claim d this Privi- 
lege. But no Man of that Name was ever ſummon'd 
to Parliament, tho' in fac he was a Baron, that is, a 
2 —_ Dane 
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Ca r £ $A A ada vo de cout 
ord of Parliament was a Baron, yet from the Time 

f Heney III. every Baron was not a Lord of Parlia- 
©2441 N28 8 2 . » #*' ju) F If IF EX 0 A 
ment. And this Biſtinction leads us to the Confide- 
e nee, 
ee e- e, 


The common Notion of Barons by Writ," js chiefly 
unded 7 the Authority of Sir £dwarg Coke, who 1 Inſt. fo. +, 
des fay that if the King calls any Lay-man to. the g. b. and 


'pper Houſe of Parliament generally by his Writ, fo. 16. b. 
hat he is therehy, provided he once ſits, in Conſe- 
uence of ir, created a Baron and Lord of Parliamem to 

Him and his Heirs for ever. I particularly uſe the 

Word Lay-man,. becauſe. in another place he affirms, 4 Toft. p. 

that a Lay-man when ſummon'd was ob F 


hen ſi dr attend, 44. 
dur chat a Regular was not, unleſs he held of the King 
o 


The Number of the Tenants per . a; was not 
near ſo Numerous 3s it has been by ſome imagin'd 
{deceiv'd by ſuch Expreſſions as e Multitudo Ba- 
ronum, Numeroſa Nobilit at, &c.) Since, as Matthew Paris 
relates, King Henry III. when he was at St. Albans 
caus d a Lift to be made of all the Borogics in England, 
and they amounted but ro the Number of 250, ac- 
cording to the Edition of 1571, (tho' Cambden's Man © 
mfcript tmention'd ih his Britt annia reads 150) © No» © 
minavit idem quoque Dominus Rex & Memoravit zart. pg. 
: omnes Angliæ Baronias quarum ei occurrit Memo- „,. 
xis invenitque ducentas & r e Now 
if it he conſider'd that many of theſe Baronies might 
eſcheat into the King's Hands, and that many of them 
might alſo be in the Poſſeſſion of one Nobleman, G. 
1 Does ſeem very probable, that the Number of Lorde 
"ub not at any Time. have been greater than ir now 
18. And if it be alſo conſider'd, that the Number of 
the King's Tenants in Capite in Domeſday did not (as is 
Above re exceed Seven Hundred, and that 
the greateſt part of them held by Inferior Services, as 
Perit. Serjeanty. &c. it will, not be reaſonable to ſup- 
Poſe there ever cow'd be more than 250 Tenants per 
Baroniam. Which agrees with what appears in the 
Rolls about five or ſix Years after. When Writs of S. Iden- 
Summons were ſent to all the Barons of England to at- tit. Ho- 
end the King againſt the elch, cum Equi! & Armis; nor 592. 
Of the Temporal Barons one hundred and — 
; ee, 


. 


21 


frequent to reſerve more 17 0 Doe Services 45 6. 


* TY th 
Foot, 1 


thr ree, a e 

abendum erwiti 
e "wholly pon a af 596 
oo 10 1 1 981 Wks! & B 


ad 4 rig 93 5 be ſummot 21 to The reat Coun- 
Els oo 4 Na ion. But as a Nas a ty 1175 
pt weary of. their Attendance, becauſe of Fig b c 
e and EXP xpence of their 87575 they wer in 
ceſs of Time neglected to 75 ſumr ma. alt 
the Barons of the Anciencclt onda of. wb i | 
reateſt Revenues, and c 17 25 1 
ower, were ſtil'd Majores is has bee 
already obſery'd)' the King | ad 75 je 5700 "grant 6 0\ 
all eſcheated Baronies, but as pe was not perbap 
oblig'd to grant them upon the ſame Services, i 


g. a greater Number of Kni _ upon the ng 
ra 


Lib. rub. 
in Scac- 
Car. 


Lib. rub. 


Infeoffment, than. the, firſt ntes "bad been © 
to race Which Circumſtance ly e 
mon to t e Tenants in Capite by Kuni hts-Service only: as 
well as to the Tenants 2 Ban 3 nd from 280 
xrole the difference bel een t e feods e & 1 5 
coffementi, Which are RO CA in the account 9 
the N. pur ble marier, that was granted to Henry II. 
Reginald us de Warrenna r. c. de ix I. & 1. de Mi- 
“ Jitibus Honoris 4 Wurmegai. In th. 1 
© Idem debet xl. 4. de novo feoffamente.* Bur in order 
to collect ** Aid the better, All the King s Tenants in 
Capite, by what SEE ſoever, were oblig d to tranſ- 
mit ne into the Exchequer of what Fiefs they 
held, which by a general Nats were call'd . 774 


Baronum, tho ef e Mrs not all Þ Barons, 28 210 25 ar- 
enti | 


„ta Albani de Hairun Domino ſuo XCE 
« Henrico Reps Angliz Albanus de Hairun —— 


1 notiſico quod in Hertfordſciri ting unius. Milj- 


« tis de Veteri feoffamento, de Vabis princi urs 
teneo, & quod de novo feoffamento nichil haby 
ut it is not only that the new Infeoff d Barons were 


not ſo rich as thoſe of the antient Date, but the 


Barons thinking to aggrandize their Dignity by n 

ſuffering the Grantees 5 theſe Eſcheated „ to 
be ſummon'd to Parliament, $: Barons indif erent] 
with chemkelves, did in ſome Parliament (as Mr. 8. 


den judges) that preceded the Grand Charter, 11155 


a Law, t only the Majores  Barones ſhould be. 655 | 
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en But Tied this mehr 3 
ter Barons * 5 oſ{ie he Gar during the 
ſs Grear "Charter, as 
N d In ith - Fick 0 
a 5 af, L inſerted 
isP o a 5 9 5 0 
Regni, po Noa emus Th: ner. an os, 
e 5 | ey Farenes 8 
N per literas noſtr 5 b think ir 
1 Fe 'd, wt! is Clauſe } 2 050 that Ch 
8 4 95 I have ſeen vnder the Se 
ing ia Hou 


tody of the late leirnsd Biſhop , 
was, chi a Foundation of bn; by + 


re now. 90 tho 4 is pl 3 * 
id, th t the Writ was not e Lan 
| y, ways {enrial to a Barony ut only t 


hey ar 
as ns been, 


Sen 5 the Honor Hh Ae 
e mm ir it * : 

heir Ri 8 e ch 

rit. Witty is Regy 

9 8 5 Peer 17 5255 Me 1. 

ſors 7 N00 
| I. 192 8 he enti e Defeat bK the fn 10 de 
0 of Eveſham, t geh putting Himſelf in à Con- 
ä treat t ie! reateſt Fare. f then = a dels) 
5 4 be figihirig Hand to hich 
F ir wards 0 vg by fward 1 1904 Rate of his 
or And here! ih L 5 e 'obſery'd, that En- 


1 jor by Rig Fe £0 oy Jenn b. 
jug 


e of - ' Parliament 

Kew er Baroniam, {of 

7 5 eft eb dae 75 pt | 
rom on the t he found" it, 1 n 
15 11 c the cure, v. That Yoke 1 e 4 
1 141 2 er Baroniam ſhould 53 Voice in N 
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5 wfe only to whom. he ſhould 
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5 7 85 Ale cet eee T Hon. 12 ertyrt Nunes 
afon 


0 enormes ve . dnes in egem 
2 onem de Monteforti & alios e & 7 


4 pitas, ſtatuit & ordlnavit, qu deine "th 
r Baroner Rui Anglie, quibus ves 2 fi alu, 9; _ | 
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„ %. 8 t 421 „ ad er 
10 an,; . 55 5 2 1 fo 1 1 2 1 


e brevia eis 'difig lyſt. 
bably made i in tlie Parliament held Jin — 
mediatel) * the Battle of Evgſbayn, . * Whil 


fummon'd a 14 je be Ie $. than 36 ro $ 


: 


and 65. Abbot Type bu ve Deans, ad 
Maſter of the T bas of 0 95 Tei poralty pot. 
by whom the \ 3 5 im'd Bar ea were forfeited, 
their Lands leid into the Kiog's 3 ds. 'But | 
everity. did 7 quiet the Yay tio Wig ufferers b 
too many to < ped with ſu Thee diſtreſs 
dictum de Barons again took Arms, and the 5 following c 1 
Kenelw, pell d the Volt to agree to 8 more en \ 
| . by which, they were reſtor'd' to their | 
Rot. cl. upon th 1 5 of moderate - 
23. Ed. 1. Adly . find, in the tl next 
m. 9. dor. chat are extant, A Ae Se) 0 
ſummon d. iz, 12 Earls, arot hs 
Hpring + in this, May er l W at 1 x; ap . 
5 3 ſion I fe Term OE. FR 
rons b 2 Foe. the go Ne i Bo 
: Operation, in oder this Writ could l my 
muſt be conſider'd, that it cu, nt 
redted but to three Forts of Perſoni; ; that i 25 
ſuch as were Tinents in Copite. per Baronet, or * 
as were only Tenants in Gapite #9. Knight-Serviee, - 


or elſe ro ſuch as * 205 the immediate Eh of 


the Crown at all. And as. to the 1 of theſe, 
5 wow oblig'd to attend if if ſum mqũ d 5 and as they \ 


rezdy Barons by y their ring, 76 nen they 'wert In 
rliament, they had undoubtedly : 7 12 onſeque ce -of 
1 5 Writs a. Right to vote in al geſtions, | 


ever, &. As to the Second, t alſo'by Virtue © 
the Oath of Homage, whic N A 4 e Tent 
made to his Lord, were obligd is attend 


mond; but then, when they were 155 eee i : 


may be doubted, whetlſer had more than "i 

- berative Voice of euere orf. as it 5 87 7 
preſs d, whether they were more than 28 Aſſi 60 

E The Houſe of Lords. And as to t third, they w 55 
not by Law oblig d to obey the Writ; Ls; Be: 
they voluntarily choſe to attend, they, bl ke t 
hat were in all - no e th n a$ 


ants to the Houſe, | | 25 
2 «+ . + oy 
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err > «. * = 0 7 a 


a 


 Ficient'to be fartimon'd to Parliament as Baront, (wiſely 
preferring a Share in chie Legiſlature of their Count 
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As to the firlt of thieſe tliree Sorts of Perſons, | the 


 Queftion: it not ſo much, whether they ware not, af- 
ter the Receipt of their Writ; intituledl to all the Pri- 
vileges of Parliamentary Bemmt, as Whether there 


were in Fat, from the Time of Edward I's Acceſſion, 


any Perſons who were Tenants per Bareniom, and yer 


not a Right to demand a Writ. of Summons to . 


Parliament.  &/{nge in his Manner of holding Par- 
lizments does | (and truly) that it appears by 
the ns. Soft mortew, remaining in the Tower, 
that very much was anticntly held per Baroniam, 


| by Perſops who wete never ſummon d to Parliament; 
but his Remark, that they were therefore never re- 
puted Barons, is not well founded, as appears from the 


#bove-cited Caſes of Sit Ralph de Ewerden, and Theobald 

de Bora, and the Cern of Shropſhire, of whom Sir 
Harry Spelman obſerves; that they were Unpacliamen- 
tary Barons: Sed Villa Bürford in Com. Salop. re- 
5 Peritur per Inquiſitionem capt. anno 40 Ed. III. te- 


# Exercitu Wallie & per Servitium Bareni, dicuntur- 


8 66 4 - » * #4 4 SY - 
que inde Domini ejus Barenes de Burford ; ſed tamen 
% in Parliameiita non U » I chink ic-otedleſs © | | 


to add any more, but from what has been ſaid an Ariz 


ſwer may be given to Juſtice Doddevidge's ObjeQion, Of Nobl. 
n. that ſuck Manors as are Tamite per Bareniam, being p 86. 
-vlien'd to Common Perſons, do not ennoble the Pur- 


chaſers; for the Purchaſers were in Fact Borons by Tu- 
Hnre, ſince no one can doubt, but that their Heirs 
muſt have paid Relief, c. as ſuch, but then they had 
no Right of coming to Parliament, _ they wers 
ſummòn d by ſpecial Writ; in Virtue of the aboves 

mention'd Laws of King John and Hewy III. And the 
obvious Reaſon why, in a few Years after Henry III. 
we hear no more of theſe Unparſiamentary Barons, is; 
becauſe that thoſe of them, who. had not Intereſt fa... 


to the empty Title of a Lord without it,) choſe ra- 


ther to mix themſelves ſilently with the other Com- 


moners of their reſpeſtive Counties, thereby hoping, 
when tlie Knowledge of their Tenure was ſorhethiing | 


| Joſt, to ger into Parliament in the Houſe of Com- 


* 5 » * 
. F * 9 7 
* - 
4 . * 1 * ” 
3 


* 
* 


2 p a 
7 N 2 8 4 1 Fo 
7 F 4s OT” n YE ? — N 
. C WES 5 : J OW 88 W * 2 v5 ” 2 „ N 
4 ** x EY * 5 1 ec! : * b * 1 * 
2 4 N ; A; \ T3 2 * 5 W 
* r 2 % N 
p 3 2 
* 


neti de Rege ad inveniend' quinque homines pr 


RT, 
During the firſt Period of Time therefore all Peer« 
get Or Baronie were Feudal; and even tlie Officiary 
Titles, as of Lord High- Steward, Earl Marſhal of 
"England, & c. tho' by Dedderidge they are reckoned to 


be of a Species by themſelves, were alſo Feudal. Nor 


is there any Inſtance of any Perſon's being ſummon d 
to Parliament, and acting as a Lord of Parliament, as 
HFiigh- Steward, or Marſhal ſimply, but thoſe Offices 


were always either annex d (when they were Here- 


ditary) to Fiefs, or elſe were beſtow'd on Perſons who 


were Tenants of the Crown per Baroniam, and might 
therefore have been ſummon d to Parliament, tho they 
had never had thoſe Offices. As for Inſtance, the 
4 Inſt. Office of High- Steward was, as 5 Lord Cołe ſays, an- 
_ nex' d to the. Barony of Hinckley, which was parcel of 


| the County of Leiceſter ; that is, as he explains it, the 
; . County and Barony were held by the further Service of 


executing the Office of High- Steward of England; 

: as appears from a Manuſcript which he mentions, tho 

Bibl. Cot. he quotes nothing out of it, intituled, Officium Seneſcali 

ſub Effi. 4nglie ; the Paſſage to which he refers, I ſuppoſe, is 
Veſp.B.7: this, Modus quo modo & quam Officio uti deber, 
fol. 99. b.“ ut tenetur per Servitium & per Sacramentum Homagi!, 
0 & fidelitatis ſuæ talis eſt. | - 
Having in this Manner explain'd that firſt Condition 

of Men, whom the King had an undoubted Power 

to ſummon to his Parliament, and who, when they 
appear d, enjoy d all the Rights of Parliamentary Ba- 

' ons ; it follows in order to ſpeak of thoſe, who, 

tho they were not Barons by Tenure, yet by reaſon: of 

their being Tenants in Capite by Knight Service, were ob- 

lig'd to attend, when fummon'd : But as the Preten- 


fions of theſe Perſons to the full Rights of Peerage, 


are founded upon the ſame Bottom with thoſe © 
Perfons, who', tho* they were ſummon'd, were yet 


under no Obligation to appear, unleſs they volun- 


tarily thought fit ſo to do; it may perhaps ſhorten this 
Diſcourſe, if we conſider them both together. 5 


It bein ond, that our Nobility not only fit in 
2 0 


the Hou Lords as Barons, but alſo that none but 
. Barons have a Right to fic and vote there; and the 
Perſonsſ we now ſpeak of, not being Barons by Tenure, 
it follows, that they can only be ſo in Virtue of the 
Writ thar ſummons them thither ; for as to the Ba- 
'rons by Patent, it will be neceſſary to ſpeak of 3 
: | WEE | y 
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jud e how the Writ can operat hy a8 to give the, 
erſons ſummon'd by it the Right of Baron to them 


[4 


aud their Hain, it will be proper; here to inſert the 


Writ itſelf. Rex, &c, N. de N. Chiyalier, Quia de 


« adviſamento & aſſenſu concilii noſtri pro quibuſ- 


dam arduis & urgentibus negotiis ſtatum & defenſio- 


2 


_ « dictis die & loco perſonalitèr interſitis nobiſcum, ac. 


lium impenſuri, & 


nem Regni noftci, Anglie concernentibus, quoddam 
„ Parliamentum noſtrum apud Weſtmon'. die 
ay ry proximo futuro teneri ordinavimus, &, 
jbidem vobiſcüm, ac cum Prelatis, Magnatibus & 


„ Proceribus dicti Regni noſtri colloguium habere & 


« tractatum: Vobis in fide & Ligeancia quibus nobis 
« tenemini, firmiter injungendo mandamus, quòd con- 
4 ideratis diqtorum Negotiorum arduitate, & peri- 
* culis imminentibus, ceſſante-excuſatione quacunque, 


= 


cum Prælatis, Magnatibus ac proceribus ſupradictis, 
„ ſuper dictis Negotiis traQaturi, veſtrumgue conſi- 
| hoc, ſicut nos & honorem no- 
4 ſtrum, ac expeditionemnegoriorum præ ictorum dis, 


« ligicis, nullatenus omittatis. Teſte, &c. 


It has been already mention'd to have been Sir Ed. | 


ward Cotes Opinion, that a Peerage was gain'd to a Man 
and his Heirs, by his being ſummon'd by (or at moſt 
once appearing in Obedience to) this Writ. Con- 
formable to which DoQrine, Mr. A Dedderidge in 
his Treatiſe of Nobility puts theſe Queſtions: 1, 

ther a Barony, upon 2 Man's being once ſummon d 
by Writ, does deſcend. From the, Anceſtor to the 
« Heir And then if to the Heir Female 
And then if to the Husband of ſuch Heir Female, 


during her Life — All which he reſolves in the 


Affirmative; but for ſuch Reaſons as (I own) I think 
do no ways anſwer the Character of the Man's Learn- 
ing. I hope the Reader will forgive me, if, not- 
withſtanding the current Opinion to the contrary, I 
mention ſome Conſiderations which perhaps may make 
him doubt, whether (till within theſe few Years paſs'd) 
the Law, was ſo or nor. We 
And l firſt, as to the Inheritance in the Honor that 
is 1 to be gained by it, let any Man but look 
into the Writ. (that can conſtrue it) and he will find 


it to be entirely perſonal to the Man to whom it is 


directed, and that it is ſo far from creating a Rerony £0 
: MT . 4 E ; ws 4 44 T6 32 bd $ #4 im | 


FE 2 


be. P. 91 ., 


73 


by qhemlaives. . But that the Reader may che {better * 


oo 
4 


* " 
» s # . 


* 


12 Rep. 
| Arg 


ven 
Ca er 


there is not: only; a bcpecial Clauſe inferred 5 Ko: = | 


to hold and poſſeſs a 
ſeems equal 


. cules de Corpore veſtro ' 
| grezt Sur pr 72 fo 0 Perſons, by ! reaſon of its 
c 


( * 
im ki ' Biirg, kat neither ords Bren 
bi ond ks 0 be Eran in it. It is agreed, 

e cannot r by his Lerrers Patents create amy M 
5 bn or Peer, either for Life, K r in Tails or in B 


Simple, without expreſs Wor, N 15 
Patents for that Purpoſe, Beyorid wh ich 
Patents that have paſsd ſinck the a0th aft 


II. 


the Patentets Barong, cht. but gy for etablin 
ws and their Heirs (a Net eee asr ere E de 1s 
at a " Pljcy In Pa lis ment. - 

2 


It may not 755 ps be unreal % 7 15 that it 


neceſſary, that ſpecial. W ds of 5 

tion ought likewiſe to be inferted in the Writ. 

that other wiſe the Writ canner '6perare ſo as to ke 

N Such as for Inſtance 22 praftis'd in the Caſe, 
Sir Hr) de \Brimifete, who be ing ſummon d. to Par- 

liament 2 VI. this Clauſe was inſerted into bis 


Writ ; *' olumus enim vos? 'Haredes veſtios Maſ- 
gitim exeuntes' Baroney, 


$ this Writ 1 1 n. 
e on t in which ſuck « Clauſe: is to be 1 
ry 2344 {ome Obey ons, upon it. * has. bee 
ready ie, about the 49th or goth of nM II, 
Was at and the a ove-iention'd Ps 
quoted- by: my 1 | 


a0 of Canibaey' s Manuſcript. 
Coke as an AR of Parliament A in Force) by\ whi 


it was enaRed, that none of the Nuant, per Baron; amy 
Or Barons, who h had alla 'Rig be to be ſurmon'd before, 


ſhould for the furure 155 oice in eite i ogy 


te Veſty, exitere, Now: a 


only thofe' that ſhould be ſummon'd by the K 


| ſpecial Writ. The Conſeguence, of which was 
ge 


the neglefted Barones Minores Toon 1 ing led the 
with the other Commons of their e Counties, an 
the Term Baron in proceſs of time came to be ppro- 
privect only to thoſe Mejores Barones, Who were con. 
antly ſummon'd to an ut yet the Tenure 
of the neglected Barons ſtill ſubliſted. The Pestige 
of this very Sir Henry de Bromefteet is an Inſtanee | 
and Proof of it, ſince he was one of thoſe 
held per Bareniam, but had been neglected to Nye 
mon'd to Parliament, as appears by the Title o 225 
which he aſſum d. For Ive de Veſcj was one of the Ber 


ll who! were Inftirgted at the Con queſt, and hag 


9 


7 Fn created by it, but that it was goly an Exerci 


(650 
il are oi Ge Hi ghrer * enges of e 
on. a Sen, w was t Heir of Gilbert 
on who wa Bra, on 75 Side, in the pace Dugd. 
2 en mam the Conguerot, by by ' which Means he Baron. 


' became, poſſeſs 4 of thoſe Lands that were afterwards Vol. . 


( pon the additional Services being 'impos'd) known p. 89. 
the Name of the Baronies of Inwicks in Northum- 
. and 25570 in Torkſbire. Now by the Cenea- 


| a ot d e Feſey s, jr rs that the Lands and Ho- 
n 


of that Family b 177 Heirs came to veſt in 
ons Gilbert de Aten; Sir Heney de 6rowflete. was the Vol. 2. 
Son and Heir of Mar yrs Daughter and Heir of Aua- p. 234- 
aſia the Wife of Sir John Saint John, Knight, who. ag 


- Hae c and Heir of Niem de Aten, the Son and 
E 


ir of Gilbert d: Aton lat mention d. Which Gilbert 
"William de Aten had indeed been both (but not 
nſtantiy) ſummon d to Parliament, vi Gillert was 
0 d to the Parliaments held 18th of EA. II. to Rot. chuf, 


the iſt of Ziwerd III. and to the 16h of Edward the 18 Ed. 2. 
Third, and i# 4 was only ſummon'd to the Parlia- dor. m. 


ment 1 o Edward III. 84 K never . to 1 
oth er Fu . ow Sir Harry de ete] „3. 
00 d in th 15 of Edward the Fourth, ſelz d wn) 1. dor. 
appears by. che nguiGtions taken) of the Fboxe- men 8 2. idem 
elan Lordſhip or Barony of Malren, As this Writ has 16 Ed.; 
been bitherto generally ſuppos'd to have been an Otis p. 2. tis. 
ginal Creation of a new Barony, F hope this digrefſion Re 3 
311, be excuſed, in order to ſhow that n Barony 10 — clauſ. 
e 45 Ed 
that Power, which (as is before faid} the King had. dor. 4 3. 
1 di „ Tenont per Baroniom whatſoever to the 
Houſe of Lords, 

It is a known Rule in Law that che King's Grant ba 
ane enure to two Intents, eſpecially when one of 333 . 
them is clestly expreſs'd and che ather is not. Now © 

this Writ of Summons does create any Perſon a. Rep 1 
on or Perak 0 by 1285 of Grant which muſt F 
be by the:Implicati an Intent, which is not only ? ak 73, 


pot expreſsd, bue which is alſo perfectly foreign to ? 74, Ce. 


that which is, and which therefore (at Kit 3 in eve 
hing but this 470 cou'd be in r only N 
ort Ine the Kin og cl 1 eds expreſs'd in the 
'rit is not to create the unimon'd a Boron, . 


bur onl 40 to conſult: and treat 8 bim concerning tha 
Fairs of the Nation, which certainly may be — 
without 


1 tractatum. , Theſe are the Words of the Writ, an > 
I muſt own that I do not comprehend what og ou 
Man 


a, 
from the Prelates and Barons that follow). Et ct & 
* prælatis, Magnatibus, &c. colloguium habere 71 


o 


(38.0 


* 


without his being a arm. © Vohiſcum (by. w 


the Perſon ſummon'd ſeems to be Faprely diftingy vl 
t cu 


- 


there is in them, to make them perform what no 


will pretend to ſay they ſignify, And as to the other 

Clauſe by which the Perſon is ſummon'd to be Per- 
ſonally preſent with the King and Lords, ** diftis die "yp 
**' & loco perſonaliter interſitis nobiſeum & cum Præ- 
© latis, &. veſtrumque conſilium impenſur* &e.” 


| wou'd reflect and determine with themſelves, bich 
part of the Writ it is that made them ſo. For if it 
= was the firſt part of the Writ, that runs,“ Fol cums ac 
cum Prelatis, Magnatibus & Proceribus, &c. that cre- 
ted them Baroys ; How comes it that the Judges are 

not likewiſe Barons ? Since in the ggth of Henry VI. 

. Ttath of Edward IV. 22d of Edward iv | : 
almoſt all their Writs of Summons to Parliament that 

Clauſe is inſerted. | And as to the ſecond Clauſe, that 
runs, uod &c. perſonaliter interſitit, &c. that alſo. 


4 Inſt. 10. 
Kalibi. 


was worth while | 
this laſt two hundred and fifty Years, there ſcarcely. 
ever was two of them together alike, And indeed 
he himſelf upon another Occaſion does ſeem ta be 
ſenſible of it. For he ſays, that one of the Differences 
between the Writs to the Lords and the Writs to the 
Fudges, was that, that to the Lords did run, ey; 
atibus, , 
Fc. and was peculiar to the Lords, the Judges be.” 


4 Inſt. 4. 


'The Reader muſt Judge if there is any more force it), | 
that than there is in the laſt. Nor is there any Thing. 


more in it than what the Judges, &'c. are commanded: 


and actually do every Parliament, for they as well as 

the Barons or Peers are conſtantly ſummon'd. ad conſilium_ 

| jmpendend'. Not that T imagine the Judges, (who are 

 - , agreed to be only ſummon'd as Aﬀiiſtants to rhe 
Houle ;) to be Barons of Parliament; but only that 


thoſe who think other Perſons, ſummon'd by Writ, to 
| Js 


have been antiently conſider d as Fare of Parliamen! 


. 
4 


is common to the Judges, as well as the Barons. 


Lord Coke does in ſeveral Places obſerve, that the Writ _ 
of Summons to Parliament is unalterable, otherwiſe. 
than by 2 85 of Parliament, tho? (perhaps if it 


it might be ſhown that till within 


* interſitis nobiſcum ac cum cateris Prelatis, Magi 


4 


.. and indeed in 


6 


„„ - 
ing only ſummon d, Quoc inrerſitis nobiſcum at cum 
* ceteris de Concilis wſtro ; abd yet that Word ceverir is | 
not in the Wriz, which in the Lord Abirgaveny's Caſe 12 Rep. 
he: himſelf commends as excellently well drawn; But 
however, if it be this ſecond Clauſe that creates them 
Barons, why then in the 24th of Edward: the 3d, ii. Ve. ſum- 
liam de S bareſbal and Twelve other Perſons; of whom mon. ad 
Four were but Serjeants at Law, were created Barons; Parliam. 
for their Writ, directly contrary to my Lord Cates 
Aſſertion, runs in that Stile which he ſays is peculiar 
to the Lords of Parliament. Others have thought that 
the putting in or leaving out of the word cæterit was the 
peculiar Mark of DiſtinQtion. And yet in the 25th of Ror.clauſ: 
| Edward the Firſt, the Judges were ſummon'd by dize&- 25 Ed. 1. 
ly the ſame Writ that the Barons of Parliament were. dor. 
And on the other hand, by a Writ of Prorogation in 
the 33d Year of Edward the Firſt, as alſo by a follow- 
ing Writ of Summons in the ſame Year Ce. it appears 
that the Biſhops and Temporal Lords were ſummon'd Rot clauf. 
by Writs that ran Quod—interſitis nobiſcum ac 33 Ed. 1. 
. cum c#teris de Concilio noſtro. But to conclude m. 9. 10. 
this Point, I ſhall only add ſome few Inſtances in ſe- 
| veral Reigns of the Judges and Barons of Parliament 
'"q* being ſummon'd by the very ſame Writs. In the iſt | 
of Edward II after the Writs to the Barons, the ſame Rot clauf. 
Writs follow to above thirty other Perſons as Aſſi 1 Ed. 2. 
ſtants, with this difference only, that the Words in dor. m. 
% Fide & Homagio, (as at this Day they are conſtantly 11. 
done) are left out, and the Note at the end of it is 
remarkable. Nota quod in hàc ſummonitione Ju- 
4 ſtitiarii ac alii de 'concilio- Domini Regis, intermixti 
% tunc cum Baronibus. And likewiſe in the 5, 8, 
9, 11, 12, 13, 14th of Edward II. the ſame Writs are | 
directed to both Judges and Barons, ſo likewiſe in the ; 
2, 3, 4, 5, 6, 11th, ec. of Edward III. the ſame Writs 
re directed to both Judge: and Boron; I cou'd add ma- 
18 = more Inſtances, but I think it needleſs. And now 
if the Direction of the Writ created Barons, theſe 
Gentlemen were all made ſuch, yer the ſame Men 
were at other Times ſummon'd as the Judges now are 
to be, but as de concilio Regis in Parliamento. It is true 
however, that from the 47th of Edward III the Writs 
to the Barons and Judges have been generally different, 
tho ſometimes they have been the ſame. Bur then 
che difference is ſo ſmall as to Words of n 
nor on 


\ . 


Selden's 


Regular, he cou'd refuſe to ſerve unleſs he 


ſon my Lord Coke gives, for a Regular's not bein 


r 
I believe ĩt wou d be very difficult for any Man to flivw 
how one ſhou'd create a Peer or Bren, ind the ochet 
fhon'd not. And from the Inſtances Lia ve mentiom d; 
I think it appears that the Baron is peffettly diſtinct 
from the Wrir of Summons, for if it is not, hy are 


not thoſe Perſons tank d among the Beroxs. / Since no 


reaſon can be given, why the ſame Wric ſhou'd make 


one Man @ Baron and not another. 


3. It has been already obſerv'd that my Lord Coke 
affirms, that if the King does by Writ ſummon a Lay» 
man to the Houſe of Lords, he cannot refuſe the Ser- 
vice. But that if he call'd an Abbot, or y other 

eld per 
Baroniaw. But yet the reaſon of the Law ſeems to be 
the ſame in the Caſe of a Lay-man, as of an Abbot; 
. For every Writ Mandatory, as 4 Writ of Sum- 
mons to Patliament is, ſuppoſes the Petſon to whom 
it is directed, ro be under an Obligation to obey it. 


| — ſenſible that it may here be objscted, there is no 


r of any Man's Diſobedience, and in Modern Pra- 


cCtice it is certainly true. But then it is as true that 


the La wis not founded upon Modern Uſage, but ups 
on antient Cuſtom; when Men were not fo Ambitious 
of being Barons as they now are, but were often upon 


their own requeſt diſcharg'd from any Service of that 


Narure. And therefore if a Lay-man who holds not 
per Baroniam, be as much at liberty to refuſe his At. 
tendance as a Regular, it follows that the direction of 
1 Writ to him, does not make either him or his Heirs 
Barons, or Lords of Parliament. It is true, that if a 
Man accepts of a Pattent by which he is created a 
Baron, he by his own Voluntary Acceptance becomes 
oblig'd for the future ro attend in Obedience. to all 
Writs that ſhall be directed to him. But what makes 
this Obſervation ſomerhing ſtronger is, that every 


Lord who being fummon'd, abſents himſelf without 


the King's leave is liable to be Fin'd, which it is un- 
reaſonable to ſuppoſe he can be, unlefs he be under a 
Lega) Obligation to obey the Wrir. The only rea- 


oblig d to obey the Writ is, becauſe he does not hol 
per Baroniam, Which ſeems to be equally ſtrong in the 
Caſe of a Lay-man. The Abbot of St. Fames's Vor- 


tif.cof Ho- thampton being ſummon'd in the Twelfth of Zdwark 


nor. 


che Second, Petition d to be diſcharg'd upon a ſugs 
geſtion 


* 


8 
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tb 10 many Cler ne to Wee: mos 
the 49th. of Hen. WW, as are before: m ention dad 
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that thoſe vie. were not Tenants 705 aro amt, ot by 
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(42) 
«rum \ ejuſem Prozvi noſtri tune tentum where 
«© fſummoniti fuetunt. 
4. But that the Reader may the better , how, 
Wo the Direction of a Writ of Sammons to co by Man 
who was not a Tenant per Boreniam, cou'd be tho 
to create him à Haren of Parlian 15 either for L 
or to him and his Heirs, Gr. mention a e 
Particulars that appear upon view of the Writs of 
Summons that are extant. If it be true that every 
Man (tho* he be not a Beren either by Tennre or 
Patent t upon the receipt of his Writ to en 1 
the Phan ' and Hondr of a Barn ; How Is f 4 
ſo many Abbots and Priors as were N 
Henry TIT. were never 8 amon 1 
Barons! Nor can I think it a ſafficiear Arifwer to by, 
that tho' they, were Bandns, Yet as * A ven t E. 
„their Boroxjes were by their own Conſtn 
Viſc. taken away, Tince according to a late Refolurion 
Purbek's the Houſe of Lords, cho a Peerage may be N = ; 
Caſe. Tatnot by any other Act whatſoever (but an AR : 
Parliament) be either e de feated or extin- 
. 9500 ſhall. nat in upon what. 5 
u 


ring the moſt confus d part f He Third's f 
Rot. clauſ. Rei gn In the: 18rh of Edward II I. Wir N 
18 Ed. 2. d to the Arch- Deacon of Nerthowpton, 
dor. 5. Dean of the Arches Loudon, &. — 5 Nen 1 2 
cordiog to this Rule, ought to have been reckonel 
among the Spiritual Barons of the Kingdom, tho no 
Writs were for ought appears ever directed to them 
erwards. The like Inſtances might be given in the 
as of Guardians of the Spirituslities of Vacant Bi- 
ricks, Vicars,General, &. who have _— 
Das moti d to Parliament by theſe creating | 
without its being ever ſuſpecteũ that they were there. 
buy created Barons, either for Life or ocherwile. ' Zero 
4. Inſt, But my Lord 16. J. Cole her info Ora, that eve- 
ry Temporal Lord who Sits in tho lonſe, ought ex de- 
bito Jaſtitia to have a Writ of Summons directed to 
him every Parliament. Aa can they therefore by 
Law, either with or without their Conſents be ever 
left out of the Liſts of Summons. And the Lords 
have in all Ages reſented any Omiſſion of that Nature 
as the higheſt Breach of their Privileges. As in the. 
Year 1255. the Baron; refus'd to grant any Aid, or to 
tranſad any Buſinefs, becauſe al che Barons were not 


. 
um mon'd according to the Tenor of Mas Cborta. Matth. 
„ Quad omnes tune temporis non fuerunt juxtà teno- Paris. 

„ rem Magus Charte ſue. vocati. Et Ideo fine Pari- 
bus ſuis tunc abſentibus, nullum voluetunt tunc re- 
ſponſum dare vel Auxilium concedere vel preſtare.” 
And it was frequent in ſubſequent Parliaments, to 
prorogue or adjourn for ſome ſhort Time at the be- 
ginning of 2 Seſſion, in order to give Time to ſuch 
embers of either Houſe as were abſegt to arrive, 
before: they wou'd enter into any Ruſineſs, I think I 
need not quote Precedents for what is ſo generally 
\ known. Every Reader will doubtleſs believe it Na- 
 _ » tural; that each Houſe ſhau'd concern itſelf for its 
own Members; but what is more, the Commons 
when they have thoughe rhe Houle of Lords too thin, 
tho' the Peers acquie(c'd themſelves, have yet refus'd 
to proceed on Buſineſs, till all choſe Writs of Sum-: 
mons which of Right ought to have been (ear to the 
Lords, were actually Iſſued. As for Inſtance in the Rot. Parl, 
20th of Richard II. The Commons before they wou d 20 Ric. 
enter upon the Buſineſs propos d to them by the 2. n. 8. 
Chancellor in the King's Name, Petition d that all the 
Abſent Biſhops and Lords might be ſent for to Parlis- 
ment. And of later Times, in the Caſes of the Earls 
| of Arundel and Briſtel, upon their Confinement, the Ruſhw. 
Houſe of Lords adjourn'd themſelves from Day to Coll. 
Day, with a Reſolution. not to enter upon any Buſi- 
neſs till they had Satisfaction in relation to thoſe two 
Peers, Now if it be admitted for Truth, that the Di- 
 reftion of a Writ of Summons to any Perſon creates: 
him a Peer to him and his Heirs, and that every Peer 
has a Right to demand a Writ of Summons to every 
Parliament; it follows, that every Man to whom ſuc 
a Writ was ever direfted, was thereby created a Baron 
to him and his Heirs, who had conſequently a Right 
to demand their Writs of Summons. And yet if the 
Liſts of the Names of thoſe who have been ſummon'd 
to Parliament be conſider'd; it will not be very eaſy 
to conceive how the Notion of a Writ's creating a 
Peerage in Fre ever came into the World. For from 
the 49th of Henry III. to the 23d of Edward IV. (from 
which Time the Summons have been more regular) 
not fewer than 99 Lay-men have been ſummon d to 
Parliament one ſingle Time, by the very ſame Writs 
by which the Earls and 8 other undoubted Barons 
"2708, | 2 


were 


were ſummon' d- and yet neither themſelves nor any of 
their Name or Poſterity,' were ever afterwards ſum- 
mon'd to any Parliament or Great Council. Now is it 


before obſer vd, wiz. That the whole of Parliamentary 


(440 


poſſible, if theſe Gentlemen had by their being thus 
once ſummon' d gatn'd a Peerage in Fee, that the Houſe 
of Lords, ſo juſtly Jealous of its Liberties, and ſo 


conſtantly ready to vindicate the Rights of any one 
of its injur'd Members, ſhould paſs over in Silence 

the Omiſſion in all future Writs of Summons: of ſo 
many rightful Barons? And is it conceivable, that ſo 


many Barons and their reſpective Heirs ſhould never 


complain of ſuch an Injury, nor ever put in a Claim 
to their Unextinguiſbable Baronies ? What therefore can 


be concluded from ſuch Facts? If their Writs 
did not create them Barons, they could only be ſum- 
mon'd as Aſſiſtants to the Houſe of Lords, and as de 
Concilio Regis in Parliamen de. 

- But' here it will be uſeful to recolle& what has been 


Buſineſs may be reduc'd under the two general Heads 


of Advice and Conſent. Every Tenant by Knight-Serwice, 


as well as per Baroniam, did owe Homage to the Lord 
of whom he held his Lands; and rhe Oath of Homage 
did comprehend in it, that the Tenant was obliged 


ö to give to his Lord the beſt Counſel and Advice he was 
able and alſo that he ſhould keep ſecret all ſuch Coun- 
ſels as ſhould be communicated to him, which by the 


Way is one Reaſon why all E were Originally Maſ- 
euline, and: could not deſcend to the Heirs Female; 
HfHoc autem notandum eſt, quod licer filiz, ut Maſ- 
4 culi, Patribus ſuccedant, Legibus ramen a Succeſ- 


{< ſtone feudi removentur. Of which Law Zaſius, 


2 very conſiderable Feudal Writer, affirms:the Reaſon 
to be, that by Intendment of Law a Woman was ine 


capable of keeping a Secret, and therefore could nor 


fucceed to a Fief. Now the Tenants in Capite of the 


Crown, who were' oblig'd to ſwear Homage, were 


either Tenants per Comiratum, Baroniam, &c. or by 


Knight-Service, and who, by Virtue'of their Homage, 


| (as is before ſaid) were equally oblig'd to attend when 


ſummon'd to Parliament: The Difference therefore 
that there was between them aroſe from the Difference 
of their Tunure; and as they could not be Peers to each 


other, by reaſon that they were not per idem Servitium 


Cenvaſſali, it ſeems reaſonable to conclude, that 'theio 


a _ as SC GS , io as oc T >. ac i.e 


R 4a i xx tt oa. io aac A 0... aw i 6 mw <&A ieee eee 2a „ re 


Buſineſs and Righti in Parliament were different. In 

Matters of meer Adviceito! the King; che Texancs her 
Baroniam and by Knight<Sewvice might act indifferently 
together, but when any thing was demanded of the 
Baron, properly ſach, IL cannot but thank. the Tenants by 
Knight-Service-ated only as Council to the King, to 
adviſe him in the Management of his Affairs; ſince. 


it ſeems to be abſurd to imagine, that in Caſes like 5 


that of: 13 Ed. III. When the Barons granted the Tyte 
of the Grain, & growing upon the Demeſne of their 
Berontes, the Barons would ſuffer the King to call by' . * 
 Wrira Poſſe of Tenants by. Knight-Service, or other 
Perſons who were no ways concernid in the Payment, 
to vote a Tax upon others, who held per Baroniam. 
In other Affairs likewiſe which might be mention'd, 
wherein the Barons ated as the Regalis Curis Regis An- 
gliæ, it ſeems reaſonable to believe, that thoſe Te- 
nants by Knight- Service only, &c. who by Writ: 
were ſummon d to Parliament, were conſider d only 
fas the Judges at this Day are) as Counſellors to the 
King and Barons, If what I have now ſaid be thought 
true, in relation to the Tenants by Knight-Service: 
who were oblig'd to attend when ſummon'd, it is 
much more ſo, in relation to the third Species of 
Men, who could only be Polunt ariè ſummeniti But be- 
fore I proceed any further, I ſhall ſhortly examine 
whether the Facts of: Parliamentary Hiſtory will an- 
ſwer to this Notion. notice} en 
And firſt, to reflect only upon what has been alrea- 
dy ſaid: This ſeems to be the only way of accounting 
for the Barons or Lordi having nevgr taken Exceptions 
to the King's ſummoning ſo great a Number of Men 
only once to ſerve in Parliament, and then omitting 
them and ther Heirs for ever after: Which it is im- 
poſſible ſhould not have been done, had the Perſons 
ſummon'd been thereby really created Barous. But 
upon Conſideration of the Liſts of Summons this fur- 
ther Remark may be made, that theſe Perſons were 
always treated exactly in the ſame manner as the 
Judges and Serjeants were, who were yet never ſuſ- 
petted by Virtue of their Writs to have been created 
 Barens;' And as to them every one knows, that they 
Were never antiently either regularly or conſtantly 
ſummon'd ; the King always, by ſpecial. Writs, ſum- 
moning only ſuch and ſo many of them, whoſe Gone 
Fa N N N 8 


fo and Advice hav 


. 33 


(46). | 
ght fic to uſe. And therefore 
it ſometimes happen d, that if the King had no grett 
Opinion of their Capacities, or thought the Advice 
other People might be more uſeful to his Affairg, 
he would negle& them all. As for Inſtance, Faw. I. 
in the 28th Year of his Reign, tho' he did not negle& 
his Judges, yet Writs were direQpd to the two Uni- 
verſities, commanding them to fend: ſome of their beſt 
Civilians to adviſe the King in Parlisment; Rex, &c. 
+ Cancelar' & Univerſjtat' Oxon' Vobis mandamus, 
„ee. Quod quatuor vel quinque de diſcretioribus & 


« in jure ſcripto magis expertis Univerſitat præditt“ 


« ad Parliamentum noſtrum apud Lincoln mittatis, 
«& &ec. But however, as the Judges and thoſe other 
Perſons, who were ſummon'd only as Afiſtants to 


the King and Lords in Parliament, never pretended; 
irefted 


that, becauſe the ſame Writs were ſometimes di 


7 


to them as to the Barons, therefore they were thereby 


created Barons: The Lords never concern'd themſelves 
at their being (according to the King's Pleaſure) ſome · 
times ſummon d to Parliament, and at. other times to» 
tally left out; ſince as thoſe Men, by not — 
ally Barens, had not a Right of Voting among them in 


Matters of Conſent, (as e.g. in Grants of Aids, Alte» 


rations of Laws, &.) the Lords were no ways in. 
tereſted, and therefore could not attem o inter. 
e in relatiou to ſuch Perſons as the King — 

t to ſummon, to adviſe and conſult with, as to hi 
granting or not granting the Royal Aſſent to any 
thing that might be propos d to him in Parliament. 
Nou if we ſte other Perſons ſummon d in the fame 
manner as the Judges were, or if poflible in a worſe, 
that is, at the diſtance of ſeveral Years, and ſeveral 
Parliaments one time from the other, and this withour 


| _ Complaint of their being thus either ſummon'd or 
Je 


out, is it not reaſonable to conclude, that their 


Buſineſs likewiſe in Parliament was only as Aſſiſtants, 
in the ſame manner as the Judges are by all allow'd 
to be? For during the ſame Period of time which we 


laſt mention'd, that is from 49 Hen. III. to 23 EA. IV, 


there were no lefs than fifty Perfons ſummon d in that 
manner by general Writs, and their Names liſted (as 
frequently the Names of the Judges were) among the 


Temporal Baron: As for Example, Williaw de Aid. 


barghe, Nicholas dt Stapleton, and many other * 
8 wao 
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7 
were Akon's to ſeveral Pits 
een man, ers not immediately fucceed-' 
each 5 A a Diftance of Years, during 
ich many Pirllanientz bad interven'd, to which nei« 
ther of them — 1 ummon'd, and chen at laſt to- 
tally jeft out, and none of their Poſterity have been 
ever on'd fince. Witliom de Aldeburghe was ſfum- 
mond to the Parliaments held Anm, 44, 49, 50. of 
pur III. bur was omitted in the Parlimments of 
457 557 rerum 46, & 47. of Edward IH. And Ni- 
ay os Seapleron {whoſe Farber had been i ſum- 
| n 6, and 7. Edw. II. arid died in the cighth Year 
of or: King's Reign, leaving his Son of full Az 
et never fumman'd to Parliament till 16 d. H 
05 ew the ſeveuteenth left his Son Mer of fa 
however vm not ſummom d to Purllamene 
e t be 1 Edw. III. (It s Dugdple could not find 
2 e e ce in his Summtons to 
he mage this Note, Nulli Sunrmoniriones in 
rey 2, amen 5 and then was never ſummon'd more, Dug. Bat. 
1 liv d until 47 E. IH. nor nor any of his Poſte- Vol. 1. 
the he left Matz. '$v likewife Fohn Strivelm p. 10. 
amon'd,. as * . e Gays in his Baronage, from 
tho 16th do the Edward TH. indulive, but i in 
Fakt, — © ks own Lifts of Summons, he w 


| on. fummon'd. in Ami 16, 37, 38. 39, 42, * 4 
4 


HI. Think it 8 to incumber the Reader 
more Cafes to this the La fince Every Man 
once lookin 


n the Liſts f ammons 
erve Numbers 7" Ag ah wy 
"Prom all rheft Part; 4 HerefOte; and much more 


that m ha be bed, it feems reafonable to believe, 
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N ſo Berra aid 8 — Witt, directed! to any 
other Perſuns, create them Prers or Barons, either for 
Life or otherwiſe, * they were ſuch as were Te- 
tiants per Bareniom, and. had been neglefted as being 
inter 5 Minores, as is before ſerv. But what 
85 now been ſaid will not appear ſo ſurprizing, if it 
by conf der ri that Fl udges did formerly make 4 
fr e rliamemt than they now do; 
when the Cpl contented tliemſeves with pe- 
and the Lords with Arifwering, leaving it 

| the re co” draw their Petitions and Anſwers 
Into 
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(a). 


| into the Form of Statutes, thay, were, 155 ſome meaſurs,, 
concern'd in the Legiſlature of the (Kingdom... 
ny. Particulars might be /mention'd upon : is .0 
ſion, bur I. for ſhortneſs.omit them, tho however 
ought to be obſerv'd, that it is very 120 from all 
Books which wagon the en ions in e 
and the Names of the Perſons moſtly concern'd,. (tho! , 
doubtleſs it was well known at the time of ae 

at this time to diſtinguiſh. the 77 B from 
tboſe who were only as Aſſiſtants in Par arfjament, 
And beſides, it was uſual former! TAE: any Te. 
was under Conſi ſideration in t e of Lords 
commit it indifferently to apy Perſons ru a | : 
mon d to the Houſe, r AR ing wh 2 85 Were, 85 
or who were nat Barons, or Sony; 
ving 2 Bill, Cc. in een being; altogether: 
of Advice, was therefi 95 co n tp all who. (lil "he. 


Judges) were by, the C lauſe 7; que Conf inm impen- 

ſuri, ſummon d to give 10 Advice to the 

King. But then (as [ t 8 e RY, came ta Ree. 

| "F 1 ſolve upon the Bill's, &c ;is [phrely, 

matter of l none had 2 he Ki N55 vôting ne. 
"thoſe who, were 1 Qually, Barons. AL; 


Day is for the Houſe, of 2 to refer Har | 
Order, to the Judges, moot i Pre 0: the Houſe. 
pinion concerning ii rly the 5 


been made OS rant with the Lords, 5 er 


ſo late as the Reign of Queen Elizabeth FL for 2 
— wh 1563. the Bill a mitt Fa ag Evidences, e. Was. 75 
proc. mitted to the Archbiſhop o * he. Daks of of 17 65 
1563. the Marqueſs of e 792 to the C but ultie 
of the Queen's Bench, the Chie 


Baron of the 
quer, and to the Queen's s Sollicitor., On the 201 
March following, the like Caſe again N an 
indeed it was very frequently practis J in all ber Par- 
liaments, until the 39h. Year of her Reign, 1 57 
which time, tho“ I cannot pretend ta tell the £6 

it has been difus'd. Now according to the Notion ond 
Practice of the preſent Age (did we not certainly kno 
how things ſtood in the Reign of, Queen. Flizaberb) 
we ſhou'd without heſitation conclude. all Joint-Cor L 
mittees to be Peers, and therefore we ought much Je 
when the Queſtion-is concerning much more antiei 
times, and of which no Journal Books are extant, td, 


fancy that all Meri who were 8 d by Wet; 8 97 


bk 44 2 
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FF ASS 4. _ And 


Parliament, were equally Peers of the Kingdom, when 
in Fact ſome who were we hogyd thoſe Writs, 


are agreed never to have been thought ſuch. And 
therefore; if it be true, that if the Wrir makes one 
Man a Baron, it muſt ali make every Man ſo to whom 
it is directed, and that being manifeſtly not true 


teſpect to the Judges, e. it from thence follow! 


ething diſtind from the Writ, un 


that a Barony is 


that can only be Tenure per Baronidm. © 2 
But laſtly, that we may not too long inſiſt upon 


theſe Baron by Writ, it ſhall be obferv'd; that cho 
he common Notion is otherwiſe Tor gvew Moyers 
ractice has not been ſo inconſiſtent with what, has 
been before explain'd, as is generally imagin'd. But 
here it will be . to take notice, that a Diſtinction 
muſt at this Day be made between the Perſons t6 


_ Whom theſe Writs are directed; for they are either 
to the elder Sons of Peers, who are ſummon'd by 


the Title of ſome Barony actually in the Father, ot 
Ie they are directed to Commioners who have no 
Right Succeſſion to any Peerage whatſoever. And 


az to the laſt of theſe Perſons, chere is no donbr, but 


that if the Writ does any thing, it muſt operate 
way of Creation; bur as to the firſt, even as the Law 
is now ſuppos'd to ſtand, ſome Doubt may be made 


of it. Every Peer in the Houſe of Lords has Pre- 


cedence according to the Seniority of his Creation; 
ow it is obvious, that if the Writ does in botli 
2aſes equally operate by way of Creation, that then 


the eldeſt Son of a Peer, as well as any other Come 


- moner, when he is by Writ ſummon'd' to Parliament, 


would be the E Baron, and wou'd conſequent! 
give place to all others, yet the Uſage of the Houſe 
of Lords is contrary : For if the Eldeſt Son of a Peer 
be ſummon'd by Writ, it is generally by the Stile of 
ſms Barony tliat is in his Father; and his Place in the 
uſe is regulated according to the Antiquity of that 


| Bareny : As for Inſtance, ſuppoſe the eldeſt Son of a 


Duke of Neyfolk be fammon'd by the Title of Lord 
Mowbray, his Place oh the Baron: Bench is that of che 
antient Barons of 10 1. May; and accordingly in the 


Lifts of Summons of the 32d of Charles II. Henry m- 
ard, Lord Mowbray; is plac'd as the fitſt Baron of Eng- 


74 whick is in ſuch Caſe ſuppos d, by the Conſent 
the Facher, to be 1 in the Son. The Wong 
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Eldeſt Son of » Duke's taking place. of the Bern, 


£97, 


1 4 i is 
85 the Eldeſt 
1 4 d by t o nn Father's 
Hae, wed Alberta ence . — to the 
ntiquity wet Ab Barony? And that the Eldeſt Son 
of $houa ay If he be by Patent created to a_ Title 


Or. Barony forei his Fa Jthall be conſider d as 
770 and be d Place in the Houſe 


8 (and T think every Man IT 
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I. ſpeak 
with great, n upon this. 6s, Fob but 
= nag) he e — 5 U 
t erions A Gs in ce, ha | 
Z 1 ding be Lg Limitation 2 2 it, yet the 
upon v on) the r rit- operates o wa 
of e ance, "TS no other . my 1405 — 
the Harem than pe Fn had, from whom it was I 
vey'd.; aud therefore if the Father has onl We 
Tayle, G- Ce. in che Barony, the Eſtate of A Son, 
ſummon'd by Writ, is not enlarg d, nor made a Fee, 
Fe Jeſeend:ble to his Heirs 11 New it cannot 
etended (as I have ſometimes heard). that as 
4 eſt Son of a, Duke, &. does out of Parliament ** 
Place of a Baron, when he is ſummon d to Partiament, 
the Barons for that Reaſon yield Precedence to him in 
the Houſe for if that was the Caſe, he would like. 
wiſe in Parliament take place of all the Viſcounts and 
Earls, which is never done; according to the Reſolu- 
con. — VIII. in the Caſe of the Earl of $ 
— to take Place in 1 above 
who fel on to the Duke of — e 
ſalv'd — he ſhould be rank'd ogly P0008 in 
time of his being created Earl of Sarry, 
was therefore to be conſider d as — 4 _ 
— it ſeems more than probable, that a like Re- 
ſalution would have been taken for ranking the Perſon 
ſummon d among the Barn according to the time of 
his Creation: Which not being done, manifeſtly ſhows: 
the Writ to be no more than an#Inftrument. of Con- 
ance ; for there can be no more Reaſon for the 


when he is created a Baron, than there is for 


place of the Earls, when * an 


his taking 
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When 
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BY ud 3 
ben therefore the eldeſt Son ot ai'Nobleman'ishm- 
mon d to the Houſe of Peers, by the Titſe of his Father's 
Barony, there is not's new Barony created; but by the: 
_ _ Operation of the Writ, according to the Cuſtom of 
Parliament (which is part of the Law of the Land) 
the ' Barony of the Father is transferr'd to the Son: 
From. whence (if this Notion be true) it evidearly 
„that the Number of Barns in Fee is not near 
large, as it 'has been by ſome late Writers repre- 
| fenred to be, upon an Imagination that the Eldeſſ 
Sons of Peers, when they are by Writ ſummon'd tg 
Parliament, by the Style of their Fathers Baronies, do 
thereby gain an Eſtate in Fee · Simple in che Honor, 
— make it deſcendible to their Heirs general, and 
t conſequently their Peerages are not ſo liable te 
de extinguiſh'd,, as they were before. But here i 
will not be improper to obviate an ObjeQion tha 
may be made, viz. That ſince all the Peers are 15 
to fit and vote in the Houſe only as Brent, the 
cannot operate by way of Conveyance of the Father's 
Barony to the Son ; becauſe that, if it did, the Father 
would have no Bare left whereby he could be in- 
titled to fir in the Houſe, and that therefore the Writ 
muſt operate by way of Creation. ' Tn Anſwer to 
which it muſt be obſerv'd, that a Diſtinction is to be 
made between the Writ's being directed to the Eldeſt 
Son of an Earl, &. and to the Eldeſt Son of a Baron; 
for as I take it, tho“ an Earl be poſſeſs'd of only one 
Barony, yet may his Eldeſt Son be ſummon'd by char 
Title, and the Father ſtill retain in himſelf all the 
Rights of Barony : But a Baron muſt regularly have 
| Neveral-Boronies centring in him to enable his Eldeſt 
Son to be calld by Writ, becxuſe that in ſuch Caſe, 
th one of them be transferr'd to the Son, yet i Ba- 
roy does ſill aQtually remain in the Father. That 
Eartdems as well as Baronies were originally Feudal, is 
certain; and every Tenure per Comitatum was to a 
Tenure per Bareniam, exactly as a Tenure per Baroniam Was 
to Knight-Serwice z und therefore as every Tenure per 
Baronin Was 'a Tenure by Knight-Service and more, ſo 
likewiſe was a Tenure per Comitation a Tinure per ga. 
ron/an and more; that is, as a Tenure per Baroniam im- 
ply'd Xnight-Servite, 'a Tenure per Comiratum did imply 
yony : From whenee a Reafon' may be gacher'd of 
for tho the 3 (perhaps) * | 
: 


4 


of an Zarl be transferr'd to the Soh,- yet the Zarldun, 
which implys .a. Þarony, ſtill remains in the Father gr 
and ſo was it. underſtood in Antiquity, ſince the 
Word Honor, which as is before oblery'd was Syno- 
nymous to t:aroy, was in the ſame Feudal Senſe ap- 
ply'd to Earldems, with this only Diſtinction, that it: 
was call'd Comitelis Honor, as appears from this, that 
in the old Charters for the Creation of Earls, beſides 
the Annuity which was to be paid to them nomine 


Comitatuùs, it was frequent to add a Clauſe to enable 


1 Ri. 2. 
n. 31. 


them to hold a great part of their Eſtates ſub Comitali 
Henore; by which thoſe Lands became, as it were, 
parcel of their Zarldoms, which was: the beſt way 
or 


Entailing, ſince thereby they became like their 


Honors, unalienable by their Heirs. As for Inſtanee 


(not to multiply Precedents) in the Patent that 


» 


pals'd for creating Henry Piercy Earl of Northams 


© Caſtra, &c. quz — Jure Hereditario vel ad» 


** quiſitione proprid peranteà tenuit & paſſedit, vel 
m eſt 


„ 1mpoſteru habiturus ſub Honere Comitali, & tany 
% quam parcellæ di&i Comitatũs teneantur, &. 
But further, the Practice has been conformable to 


this Notion, tho by the way it may be obſerv'd; ther 


this Practice is not of a very old Date, ſinee the ficſt 


Sons of Barons have very rarely had that Honor, there 


Summ. 


1 Jac. 
Ne. 14 


Inſtance of it was (if I am not much geceiv'd) inthe 
22d of Ed. IV. in. favour of Thoms, Arundell, Eldeſi 
Son to Richard Fitz- Alan Eatl of Arundel, who was 
ſummon'd to Parliament by the Name of Lord Mal- 


travers, and in his Caſe (which perhaps was the Founz 


dation of their after Uſage) he is not placed as/junior 


Baron upon the Liſts of Summons, but between tlie 


Lords Zeuch and Dacre of Gille/land ; but as they were 
not then probably ſo nice in entt ing the Names of the 
Peers as they have been of later times, I ſhall not offer 
to infer any thing from it. The Summoning the El 
deſt Sons of Earls by Writ is ſo common, that it is 
needleſs to mention any of them; but the Eldeſt 


being I believe but two, who were ever ſummon'd by 
Writ, both whoſe Fathers at the ſame time had in them 
ſeveral Baronies ; the firſt of whom was Will. Parker, the 


Eldeſt Son of Edward Lord Morly and, Montegle, by the 
Name of Lord Moxtegle, and in the Liſts of Summons 


he 
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=>: berlavd, this Clauſe is inſerted, after the Grant of 
Rot. Ch. Twenty Pounds vomine Comitatus; Et quod omnia 


ces 
hes is plac'd between the Lords Darcie- d. Darcie and 
Sanayt de Vyne. Thi. ſecond was Conient Darcie, Eldeſt 
Son of the Lord» Harte, Meyniil, and Gunyers, by the 
Name of Lord Darcie und was upon his firſt Summons, 
which was anne 32 Cali II. (I . Miſtake) 
placed as junior Bara upon the Liſt; but in the Par- 

iament of 1 Jas H. that Error is amended; for he 
is then entred between the Lords Sreurton and Cromwell. 

As to the Commoners to whom Writs have likewiſe 
been directed .Cunleſs they were ſome of the before - 
mention d neglected barons by Tenure,) there is no 
doubt but their Writs, if they became Peers in conſe- 
quence of them, muſt have operated by way of Crea- 
tion. But then it ſtrongly appears, that that Method 
has not been much eſteem d; for (as I believe) it is 
now above a hundred: Years ſince any Man was made 
a Peer, by that means ; and as to thoſe who are ſup- 
pos d to have been created Barons by Writ before that 
time; it muſt be obſerv'd that all the antient Writs of 
Summons did conſtantly run © in Fide & Homagio 
„quibus nobis tenemini; as Dugdale' and all other. 
Authors agree. But during the time that Phraſe was 


— Lord, Cote and Sir Henry Spelman both aſſert 4 Inſt. & 


Perſons ſummon' d to Parliament as Peers, to have 
been undoubtedly Barons only by Tenute: And thete- 
fore (if that Obſervation be allow'd to be true) it de - 
monſtrably follows, that there could not poſſibly be 
any. Baron: by Writ, in the Senſe the Term is now 
us d, before the 25th of Edward III. ſince all the 
Writs antecedent to that time have that Phraſe regu - 
larly inſerted. in them: Tho' if we conſider what Bo 
been before obſerv'd, that Homage was equally. in- 
eident to a Tenure per Baroniam, and by common Knight- 
| Service, and therefore the Writ might with the fame. 
Propriety be directed to them both, it manifeſtly appears, 
that the Direction of ſuch a Writ to any Man does net 
tove him to be a Baron at all, ſince it only ſuppoſes 
im to be a Tenant in Capite by one of the above 
mention d Services: And as to what my Lord. Chiet- 
Juſtice. Coke further obſerves, that the Reaſon of 
changing that Clauſe into the other of in Fide & Li- 
ghancis, was, becauſe the greateſt part of the Perſons 
ſummon' d after the 25th of Ed. III. were not Tenants 
per Baroniam, I cannot but doubt the Truth of it, 

nce I believe no Man can ſhow, that ever avy Man 
11¹ Was 


in Gloſ. 


nnd by Writ; It wil 
ceed to the Conſideration of Peers by Patent, —— | 
W 5 


„ 


was ſummon d to Parliament by Writ, from tba oth. 


of. Haury III. until the iſt of in. VII. who was nota 
Tenant per Beroiam, or at leaſt in Gopite by Kuight= 
Service, and Conſequently the Phrtaſe in Fide & d. 
magie, was as applicable to every Man who was ſam» 
mon d afcer the 25th of Edward MI. as it was before. 
Bur indeed after that Time the Phrafes ſeem to 
have been us d indifferently, and as if they were Sys: 
nonymous to each other. For ſometime rhe one 
Phraſe and: ſometimes the other, ate to be found in 
Writs directed to Perſons, who were undoubtediy 
Barons by Tenure. And then further, ſince that Time 
frequent Homages for DutMies, Carluam and Brem 
are upon Record, to have been done by Perſons who: 
were at other Times ſummon d by che Phraſe, i F. 
Or Ligeancis, The Ceremony of it is kept up unto 
this Day, when upon a Coronation the Peers in a Bo- 
dy, are ſaid to do Homege to the King. Tho' che Bi- 
ſhops are now the only Perſons who — do it 
2 Livery of their Temporalities, they ate 
mitted into the Houſe of Lord 7 ff 
Having in this Manner, as fully as che Limits pre« 
ſcrib'd to this Diſcourſe wou'd permit, expreſs'd. my: 
Thoughts 1 Barons or Peers, both by Tenurt 
be neceſſary before I can pro- 


miſe ſomething concerning that ' Precogative, 


the Crown has ſometimes claim'd, not only of Sum- 
moning thoſe Perſons to Parliament (as its Council) 
who were Tenants in Capite by Knighe-Service, once 


2 and then neglecting them for the future, 
but alſo of Summoning in the ſame Manner, thoſe 
who were actually Tenants per Bareniam, ſometimes to 
one Parliament and ſometimes to another, and leaving 
them out of the Liſts of Summons afterwards when - 
ever the King thought Convenient. 191 


It has been already obſerv'd, that Attendance in | 
Parliament, was Originally to be in a great Meaſure 


gonſider d, as. 2 Service incident to Tenure of 
Lands. And that upon the Defeat of the Bayone at 
Eveſbam, a Law was made by which no Bren bad a 
Right to come to Parliament, unleſs he was ſummon d 


dy particular Writ ; Which as it was the Occafion ot 
m_ was afterwards call'd Barony by Writ, ſo likewiſe 
Practice which was for ſometime afterwards us d, 

| " | | in 
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Summoning the Ben, to Parliament, was probe. 
io the Cauſe of Introducing Barons by Patene. The 
Chuſe in the above - mention d Magns Charta of Ki 
. gpm 6 ne) onnggy 
« . Abbates, Comires, & Maj — . 
* im per litteras noſtras- In which it is obſervable, 
that tho the Archbiſnops, Biſhops, Abbots and Earls, ars 
enafted to be conſtantly ſummon d to Parliament, yet 
the Summoning of the Men, was left in fome Uacer 
tainty, by of ics not being determin'd who 
ſuou d, or who ſhou'd not be comprehended within 
the term of Majerer- Bares, which Uncertainty was 
perhaps the Foundation of thoſe Diſputes, that after- 
wards happen'd between the King and the Barons, up- 
on account that all the Mejores Barones were not ſum- 
mon d. But however this Diſpute, if the Manuſcript 
Author before cited out of Cambden be depended to be 
on, was by the Succeſs of Henry the Thirds Arms deter» 
min d very much to the Advantage of the Crown, as 
s by the Words before tranſerib d. By which 
1 — as my Lord Gets calls it) it was en , that 
no Earl, or Barms Indefinitely ſhou'd come to Parlia- 
ment, but only thoſe to whom the Ning ſhou d direct 
particular Writs of Summons; by which Law it was 
pretended, that the determination of who were, or 
who- were not, to be reckoned inter er Baronesy 
vas left abſolutely in the Power of the Crown. Bur 
tte King's $ ors to Her. III. carry d it yet further, 
Explaining by it the Charter of King Job; and claim- 
ing a Power to Summon ed Arbitrium, Tenant per 
Baroziam to Parliament, without being by Law oblig'd 
to Summon him to any future Parliament; and 
Writ: accordingly (as is before obſerv'd) contains no 
Words in it by which it was antiently underſtood 
that the Perſon ſummon'd, was created a Parliament «ry 
— wn — and much 1 and _ Heirs, 
aus Henry Peverell is u iſts, as being once 
ſummon'd to Parkament ie the 32d of Edward III. and Dor. 
was never ſummon d again, tho* there were no leſs apud 
chan four of that Name, who before the 49th of Prynne. 
Henry: III. were Tenants per Baroniam; ſo likewiſe | 
John de Viſci was ſummon'd inter Majoresr Barone 490. 
— whoſe Barony by Tenure is before · men · 
to have deſcended to Sir Henry de Browf! 2 
| t 
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who were not conſiderable enough to diſpute 


J 
whether he was ever ſummon'd again . | 
reaſon the Rolls of Summons until his Death, whi. 
was in the 19th of Edward the Firſt; are loſt; how: 
ever his Brother and Heir Milian, tho forty Years of 
Age at the Death of John, was not ſummon'd until 
the 23d of Edward I. and was then not ſummon'd 
again until the 6th of Zdward II, &c. many Inſtances 


of this Nature might be added, but cheſe are ſaffici- 


ent to let the Reader ſee, that the King not only 
claim'd, but alſo practis d this Prerogative. But then 


it muſt be conſider'd, that the leaſt conſiderable of the 


Barons were always the Subjects of it, for there is no 
Inſtance of any Earls being ever omitted, nor indeed 
any very Conſiderable Ber. And they as they were 
the only Perſons who cou'd diſtreſs the King, (being 
ſure ſo long as their Power continu'd of being ſum- 
mon'd themſelves). never concern'd themſelves to re- 
medy or redreſs the Injuries done to Perſons of leſs 
Conſequence, until they alſo: began to be affected. 
And as for the others, they wou d not complain, ſince 
during the firſt and middle Ages of our Monarchy, 
(and before that Methods were found out to make 
Men think a long and expenſive Attendance worth 


their while) the Privilege of attending now and then 


in Parliament, was not (nor cou'd it be) thought by 
a Man of a ſmall Tacome to be a ſufficient Equivalent, 
for the Burthen of thoſe other Services, that were In- 
cident to a Tenure per Baroniam. "x57 1-70 71 . 

The Humor of our Engliſh Gentlemen, is certainly 
very much chang'd from what it antiently was; ſince 
formerly, Men. were ſo far from being fond of com- 
ing to Parliament, that even thoſe who were actually 
ſummon'd, and by Virtue of their being Tenants in 
Capite per Baroniam, were oblig'd to attend, did ſo fre- 


quently abſent themſelves, that ir was found neceſſa - 


ry to paſs an Act of Parliament, more effeQually to 
force People to attend in Obedience to their Sum- 
mons. And therefore it is enacted by the 5th of 


Richard the Second. That if any Perſon, which 


« from henceforth ſhall have the ſaid Summons, be 

e he Arch-Biſhop, Biſhop, Abbot, Prior, Duke, Earl, 

« or Baron, &c. do abſent himſelf he ſhall be 

« amerc'd and otherwiſe puniſh'd. S . It is no 

Wonder therefore that ir was Common for Perſons 

* 
* 


of © a 3 
ti AT— either hed or iett but 
| 85 the Writs of Summons dd Parliament, or 1 Bm 
25 might be ſummon d, were not (upon ptfier 
— ccounts) very deſirous of chat Honour, to do all | 
ho day in their Power, to ſuppreſs ſo müchi zs the 
very nowledge of their being 7:nan:rin Capie per 
5 — For thoſe Tendnts pe- am, Who Were 
never ſummon'd to Parliament as't er were (as is be- 
fore · mention u) entituled to all the es of Ba- 
Song, 28 6. g. Exemption. front; ſecving —— uries, <a 
„vhich were not ſimply Incident to, and the pure | 
 - ſequence of Attendance in Fatlisment, as's. g. — 
"ol pron min — Seſſion Tine free from Arreſtz, 
e. ſo ere they hound to the performance 
of all Bareniel Services whatſoever, excepting au 
kh of Attendande in Parliament. : | 
Ir is known that the Relief of Erla ind Are. Mag. 
Aue, was r until the Time of the Grand- Chart. 
Charter. 2 frem — yard % Dicitur: rurio- cap. 2, 
- nabile Role udinem Reg- Lib. 9. 
ni de feodo unius 5 Milii oY: — th B cap. f. 


Barons pa — 5 
"few at. oh: 1 Pounds: A for 1255 in che 
ſe of i Lengeſps * Son and Heir & Nima, a 
——— per Baronin, Et poſten — oe, Rotulis de Mem int 
% Scactario quod predidta — Scac 
Inmit de Rege in Capit duas Baroniss + 


1 ideo- comſideratum "arc — 9 — ood predifu b 


» 1 lib 
14 Relevio ſuo. rl Payment of ebjs Relief 
1 — why ber (ho 


was ge 1 


. all E the 
wool x ng: Mr oe rr whe: 
4 ther they were | nid to Parliament or not. 
that it may not be ſaid this — Retier 
en by. Wali aw . was in tha Confus'd' Time — 
— dd, chat in the Reign G 
_-the (onrBngh 4 f e be felt y my 
her — 22 4 fel, ef 
ei Fermm ef . eine 
t Hen th ein 203-72 % lit 
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Mich. “ filius Walteri | habet in Uxorem Dervorgullam id 
Commu. ' © -unam filiarum & Heredum Johannis de Burgo filii 6 
nia, 14 8 Heredis Hawiſiæ de Launvaley, qua de Rege 6 
Ed. 1. tenuit in Capite per Baroniam, dat Regi quinqua- t 
Rot r. a. ginta Libras pro Relevio ſuo de Medietate Baroniæ f 
in bund © prædictæ But this laſt Caſe does not only prove 
13. & 14 that in the Reign of Edward the Firſt, one hundred f 
Ed. 1. Pound was paid for Relief inſtead of one hundred l 
Marks, but alſo that it was paid by Perſons who were f 

not (at leaſt regularly) ſummon'd to Parliament; for f 
this Robert Fitz Walter was not ſummon d until the 1 

27d of Edward the Firſt,” that is nine Years after this 1 
Payment. Since in the Near preceding, viz. the 22d p 

of ' Edward the Firſt, his Name is not to be found upon 1 


the Liſt of Summons: e Anne 
I believe I need not multiply Precedents to prove 
this Point, ſince the Reader will eaſily believe, that tho 
the King was willing enough not to be troubled with 
more of them in Parliament, than ſuch as he ſhoa'd 
think particularly to ſummon by Writ, that yet he 
wius not inclin'd to releaſe ro thoſe Tenants: per Bare- 
niam, whom he did not ſummon, any part of their 
other Baronial Services, nor (much leſs) to relinquiſh 
any Method which the Crown was poſſeſs'd of, for 
raiſing Money from them. As ite wou'd ſwell this 
- Diſcourſe to too great 4 Length, I Wave the entring 
into the detail of thoſe Reaſons, 1 
all thoſe Tenants per (Bayoniom, who had no Proſpect 
of being regularly ſummon'd to Parliament, inter Ba- 
one Majores, or who if they were now and then ſum- 
mon'd, the very Attendance even in Parliament, was 
2 a Burthen to them, to deſire the Extinguiſhment of fo 
| much as the Knowledge of their being Tenants per Bae 
1 5 roniam, and to be conſequently deliver d from all 
nn 1 1 Services that were Incident to that 
| | I eure 7 0» hp slain din, 
| As this Prerogative therefore which the King exer- 
. cis'd of Summoning. a Man as a Baran for t wo or three 
| "Parliaments, and then, ad arbitrium, to leave him out 
of the Liſts of Summons. for the future; inclin'd the 
1 / \ Indigent and every way. minores Barones, to get rid of 
* "their! Tenure per Baroni am, ſo on the other Hand it en- 
Mt gag d the Barons of better Fortunes, and more Power- 
i ful Families, to think of ſome Method to prevent their 
being neglected, and to engage the Crown in ſuch a 
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(59 mY 5 
Manner gut .diſputin 2 875 Legality 5 
* doe m ar gan 3955 atid Coal t might 5e. 
er a Le i Neceſſi ry uc Jummoning 
h to all N 5 2 72755 e was the, 
fit Original of Patents: Which th ey underſtood 1 to 
be (as it were) in, is Nature of 'a Recognition upga, * 
Record on the part, 1 the Crown, of their being Juror Inter 
a ores Barones, an that con 17 they had A. 
iche to be conſtantly ſummon'd ts all Parliaments. . 
Bir however, as this is a. Spe e thar I can only 
mention as probable, having not geg Facts ſufficient 
to enable me to evil the Truth ie, I ſhall not 
now ſay more, of it; but ce "what I think 
more certain in relation to our Barons by Patent. - n 
And under this Fad likewiG of Batons by Patent,” 
my firſt Enquiry wil | terminate at the, Beginning of . 5 
thy Rei gn of Hey the Seventh, ſince; ic will be ne- 
ceſſiry Br me A wes to take W ſhare notice ok 
thoſe Alterations, Which ſince his Te ave been in- 
troduc'd into the Peer a, age ; and bf which he laid the 
ficſt Foundations, Indo ſome oh is Succeſſors hays . 
practis d in ſuch a Manager as that they have become a 
Grievance. But 45 to the Patents that paſs'd before 
the Acceſſion. 'of Hs the Seventh, (moſt of which 
thst are extant, or e «x atteſted Co Ie of them, taken. 
| from and 520 . eee Okt $, I have both ſeen 
0 inary Ob BA 00 and Di- 
ſtinction muſt 5 mile viz, That they ate either Pa- 
tents creating! e Who, pere Barone before, 7i/- 
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2 2 * — — 22 


Perſons Baron ſaltun Pi ſequnts or Earls, &c. 
who were perk 5 65 

when ch Diſt en is, that I think à great Difference 
to be made between thoſe Patents, which only 
* - a Man who is already a Peer or Baron, an 
Advancement in the. Peerage, and thoſe which being 
made to mere Commo ners ate Introductory of new 
Peerages. For the Body of the Peers are manifeſtly 
1 more concern d in the laſt of theſe, than in the 
r * 0 
is fo long fince our Nobility has ceas'd to be Feu- 

dal, that the very Notion of an Officiary Earl is al- 
moſt toft in E- lard, tho yer the Privileges of thoſe - 
Perſons whoſe icles are ſingly owing to their Pa- 
way are founded upon 17 Coaſticution, as it am 

2 fram 
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| (60 ** i 
umd 3 nd under by thejr Feudef Pre ecellore... 
ow as Dickey Margquiſſes 2 40 ri Gem 1 * 
itles in Compariſon of Earl; ms Ba a chie 
þ. conſider, only the bs Right of which e two 92 
were created, ſince the 5 ing the oth EY 
will naturally date by che 15 Rules a 
Methods of Proceeding, in which * beer 
making 785 aud 5780 was ex at an Ear 
dom was Original Officiary 9 60 do. Crhat 3 is . 
the Conqueſt) 3 is HEH and by ce by the Com- 
evill's mon Law was (aggmy Lord Cofe [a 2 ) to tbe Great 
aſe, Conſervator of Peace in his ix . a$ Ber T6 
ron and Berony, 0 aJſo were Count or Earl. A Coun hs | 
not only Correlative Terms but Things, nor. cov 
one properly ſubſiſt without che de. And while 
Zerideums were upon this Officiary Foot, 4s it highly 
concern'd the Inhabirants of thee reſps ive Cor 
ties, that they dad not ifs much depend upon be 
Prince, ſo hate: Fees or Si rip were got precariou 
nor detiv'd f from the good 125 re of the Crown, büt 
conſiſted of the third rt of the Profits of the Pleas 707 
of their 7 to which by! mmon Law, and J , 
Comites, th 1 5 ete entitled. Nor Wal, it, yt inc« 
derable urn 1 thoſe Times when a as my Lord C. J. 
Hiſt. of Hales obſerveh, Ten ben, ps .the County Courts was 
the Law. not ſubſtra cted from them, but . mood there 2 
vied, Pos fuer; fines pro licencis et 
nibur habendi: Kc. tlie 1 a | 
made part of the Sheriſſſ T Od de proficuts 2 7 : 
Before the 255 ueſt, theſe ces were at mo 
for term of Life, buc by the Congu« ror. Hay, were 
made Feudal and Heredi itary, but * 10 Iner 
[1 duQion of any other Dey e; A fill 
= 1: cContinu'd the ſame, an if wh bon 555 fer he E} ri 
| | Grants of Earldoms, T7 75 ing a long 
| after his Reign, we ſhall find 1 le tertiu: der 3 
= was confider'd in Law, a3 it E {ſocial to· the ig- 5 
| | nity of an Earl. | 
| Earldow: an Baronies were by Intendment of Law I 
| | (as is before obſery'd out of the Mirror of Juſtiges) 
eſtabliſh'd for the Defence o of ris Realm; and | 1 
Feudal Nations had no more Notion, after they they were 
form'd into a Ciyil Government, that a Kingdom cond, * 
ſubſift without Ferls and Baron;, than they had v : 


** were but the Body of an Army, that cheir C 
queſt 
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afd a iſci] FER. 
d G Pic other | 
cherer when any Eri, 
ate 1 King had not on (as 
f af . Right to grant them to on 
5 as in all. robabilicy/ under lr 
yer oh yang 5 Ob gation to da it, as while he was as | 
85 der d bur anly as 3 General or Commander in 
hy he was 2 ta, * up the vacant Commillio $ | 
rs in his But to return to our Offi- 
city Earldems ; bbs Ling did not intiently grant N N 
men, 5 lum < 5 4 Emin but ipſum Comitatum g 
by which Words che terrius Denarius: unde Comites 
erant (as it is expreſs i in ſome old Charters 8) did paſs 
' Operation of Law;, Alper any, expreſs Words for 
e Grant of it. =; ure I N it may be obſerv d, 


that there are ie Patents (rhat is not above - 
7 or 7 va antecedent to the 11th 
| ge] are of Feudal en 
fel 1 reation of Barn by Patent had not 
thought of, the Livery of Lands, Ce. th 
per Burnin, and pee $7 Homage of 


l rogether made a Ceremony fome- 

thing like wo rn Germon Inyeſticures) was a 
hs went to. the. making a fern. The fix firſt of 
tient N that is, from * Arent of tbe 


nes . 2757 e of f the Earldom 


2x, unto, have the tertiu- 


Doe regolayly ae reg te erm Fob ; * in particular, 
72 


has theſe remarkable 


th at. 
Words * 1 2 ut know ond all poſlibilir 
of Doube, how the Law. e Ade ben he thoſe 


times :. * . 0. Mo atildis, 
" Magnavilla — ut fit Comes de 
* E wh & babeat terrium Denarium Vict-Comit atdls de 
„ Placitis,. , Tie babere debet in Comitatu ſuo, &. 
Bot Jobs fir duc'd another Method of creating 
arls, cho* ſhi fe d 23 Officiary, the 
only. De 1715 e made relating wholly. to the 


thou 75 of t s of the — which he 
o much to 0 granted away; and there- 

> Form little Lawyer of that Age. invented the 
Method of granting ten or Orang 7 Pounds weed, 
de tertio denari 0 Cm, in lieu of it, thereby reſer- 
ving to himſelf all the other Profits of the County. 


But 


Ce. — 0. &. C ApudSeh, 
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But then it is remarkable, that in this Grant of King 
John, which was in the firſt Year A his Reign, to 
Humphry de Bobun Earl of Hereforg, there' is as it were ©, 
a tacit Confeſſion of irs not bang entirely Legal and” 
and Regular; for the King "(jealous leſt the Taw © 
ſhould ad judge his Grant of the Earldom to be good, 
and the Reſervation of the Profits to himſelf void,” . 
and that the Earl might notwithſtanding be entitled 
to, and claim the third Part of the Profits of his 
County) took collateral Security from the Earl, that 
he ſhould never in the Right of his, Earldom claim 
any thing more than the twenty Pounds expreſly ' 
granted to him in the Patent, as appears from the 
following Words recited in the Preamble to it; Et 
Rot. Ch. © ipſe nobis Chartam ſuam fecit, quod ipfe vel Hære- 
1 Jo. p. 2. des ſui nihil clamabunt unquam de nobis vel Hæ- 
n. 177. *© redibus noſtris. All the reſt of the Patents, du- 
ring the before-mention'd time, are alſo Feudal and 
Officiary, and the rertius Denarins þ „granted in 
ſome ; but by the others it may be .obſerv'd, that the 
Example fer by Kiog Joh was thowghit Ne fo de im. 
tated by his Succeſſors: But yet after all, that could” 
not well be conſider'd otherwiſe ke Oi a Slight of 


— — 


- 


Law; for even after that time the Opinion of £1 : 

and Earldoms being neceſſarily relztive to one another, 
continu'd for ſome Ages in the World; 1 4 845 

the Grant of this Money (which at this Day is ard 
n was in the old Grants fo worded, as. 

that it might, if poſſible, be conſider'd in Law ſub ra- 

tione tertii Denarii; for which Reaſon it was made 

payable our of that third part of che Profits of the 

County, which of Right ought, to have 'belong'd to 

the Earl. This it was that made the mit alis Honor; 

tho ſometimes the Patenteès wbuld; after that the 

Earls were ſtripp'd of their fads Dinorius, for the 

better Support of their Dignity, '' get their Lands to 

be annex'd to, and made parcel of it. Till the ele- 

venth of Edw. III. this Money was altnoſt conſtantly - 

made payable our of the Profits of the County, of 

which the Patented was made Earl; as in the Patent 

to Robert de Ufford Earl of Suffolk, his Grant of twenty ,* 

Rot. Ch. pounds is, © Percipiend” de Exitibus Comitat' predict 

11 Ed. 3.“ ſub Nomine & Honore Comitis om ; bur fince 
n. 52 that time the Method (which at Jaſt has univerſally 

| prevail'd) is to grant ſome ſmall. Annuity 15 the 
| 5 ö trer 
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better Support of the Dignity, payable at the Exchie- 
quer. It would be endleſs ro enumerare the various 
Forms, that have been us'd in the Creation of this ſort 


of Earls; but the Reader, who deſires to be more 


fully inform'd of it, may conſult the Learned Mr. Scl- 
dens elaborate Freatiſe ef Delete Honor: Beſides, it 


- muſt be obſerv'd, that the Method us d in the Creaq- 


tion of the other Faris, c. viho! were not fo exactly 
Feudal, is much more to the purp6ſe of what we are 

now' ſpeaking. jad 10 RH 10591 VIDOYOUOH 5 
It is a known Privilege of the Lords;: that they are 
not tryable otherwiſe. than by their Peer, but there is 


this remarkable Difference between their Tryal per 


Pares and that of Commoners, that they cannot chal- 
lenge = of the Petſons by whom they are to be 
tryd ; from whence it ſeems manifeſtly to follow, 
that every ſingle Lord is much more concern'd in In- 
tereſt in the Creation of a new Peer, than he poſſibly 
could be in the Queſtion, whether an Honor could 
bo ſurrendred, or not; and yet that Queſtion was re- 
-folv'd-by the Houſe in the Negative, — Conſidera- 
tion, that every Lord, -and even the whole Kingdom, 
was concern d in the Extinguiſhment by Surrender, 
Fine, : &-c. of every Lordſhip- The Admiſſion of 
all new Tenants in any common ordinary Manor 
was always tranſacted in the Preſence of the other 


Viſ. Pur. 
becke's 
Caſe. 


Tenants of the Manor, who antiently had « Negative 


upon every Man who was propos'd by the Lord 


to be admitted; which is exactly conſonant even to the 


very Text of the Feudal Law, Ad probandam no- 
vam Inveſtituram, ſemper Patres Curie ſunt neceſ- 
.< ſarii ; & ſi ſine eis facta fic Inveſtitura, etiamſi Do- 
minus confiteatur factam: Quia tamen ſine hac So- 
“ Jemnitate facta eſt, non valet, etiamſi probari poſſit 
pet breve Teſtatum.” The Reaſon of which was, 
that every Tenant of a' Manor was in all Feudal 


Feud. 
lib. 2. 
tit. 33. 


Controverſies, between himſelf and any other Tenant 


of the ſame Manor, to be bound hy the Judgment of 
the Tenants of the Manor, and therefore was it rea- 
ſonable, that he ſhould be conſulted in the Admiſſion 
of Perſbns who were to be his Judges. How. far any 


thing of this Nature may be apply d to the Houſe of 


Lords, which is (as before is obſerv'd) the Great 
Conrt Baron of the Kingdom, I muſt leave to every 


Reader 


« 
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Reader Himſelf to judge, [after that % tied porus d 
that will further be added upen this SubjeR. . 
= le Is very common for antient Statutes ito be i the 
Report. om of Patents 3 and in the Prince's Caſe, where this 
| — Matter is at large explain'd, it is refolv'd, that all 
Patents which. paſs the Great Seal, and are ſubſerib d 
ie aut horitate Pariiament:, or er Regem in Par- 
liamento, have the full Strength and Authority of Acts 
of Parliament: Now the Reſolution of that Caſe be- 
ing undoubtedly Law, I cannot but oëu my felf.co 
have been very much ſurpriz'd, vihen, upon InſpeRion 
of the various Creations of Net that \paſs'd between 
the eleventh of aw. III. and the firſt of Howy VII, 
I found tliem (I think) almoſt all (except ſome. that 
were Grants of Eſcheated Feudal Honors, ind even the 
moſt part df them were ſo alſo) to have been made 
and paſs d by the Authority af, and in full, Parliament. 
¶ believe tliat upon this Oceaſion ſome at my Read - 
ers will be as much ſurpriz'd as T Mas; for [which 
Reaſon therefore, and alſo that they may the better 
judge, in hat manner this Prerogative of — 
Pets by Patent was otiginally exereis d, I ſhal 
mention ſome of the moſt remarkable Circumſtances 
| _ 8 ſeveral Patents that were paſsd In 
each Sign. FELL . 7 
Rot. Ch. In the eleventh of gdward III. Henry of (Lancaſter 
11 Ed. z. was made Earl of Derby, according to the expreſs 
| n. 34+ Words of the Patent, de definitodifii Parliaments ce. 
'_ Rot. Ch. And in the ſame Year -1#iliiom de Clynton was made 
|} 11 Ed. 3. Earl of | Huntingdon, William de BohuntEarl of : Northam 
# mn. 23, ten, Robert de Ufford Barl of Suffo/k, and Edward: Duke 
| n. 41, 49, Of Cornwall, all of them by Aſſent of Parliament, Je 
| $2, 60. afſenſu & conſilis Prelatorum, Comitum, Barmum W lie- 
rum de Concilio. mſftro in praſenti Parliament. 
It is remarkable of AA III. that in order to 
ſtrengthen his Intereſt, and carry on his Deſigus in 
B | France, he married his Daughter Iſabri to à ene No- 
| bleman call'd mg de Concy, (and had actually 
1 | treated for the -Marriage, of another with the Sirs 


— — — — — —Ä— 


q; ae Albret.) Now (after his Marriage) the King even 
5 apply d to Parliament, to be enabled to make him a Prov” 
of England, which could not be, becauſe the Baron wa 
2 Foreigner, ſince he had a. very large Eſtate in 

| in England: But what makes this Caſe the more re- 
markable is, that the particular Conſent of each ſingla 


E E 
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(650 
Tord wu ssk'd, as appears by the following Words 
1 the PollamoatRoll, „ Les Prelatz, Dues, Rot. Parl. 
% Counts, Barons, &e. eſteantz en la chambre blanche 4e Ed. 3. 
% luex devant eux meſines les ordenances & aſſents, m. 13. 
„je Chanceller monſtra a les Grantz' & Communes, 
4 coment le Roy avoit mariez fa fille Izabelle a Seig-» 
„neut de Coucy, qi avoir. belles terres en Angle» 
terre & aillours, & per cauſe il eſtoit fi pres ſon al- 
« liee il ſerroit ſeant au Roy de luy — nomer & 
* faire Counte, & eſtoit demande a ceux lour avys & 


„ YN 


Ane of the like Nature, it may, not be unrea- 
onable to believe, that all the Patents of Earldoms, 


liament, notwithſtanding. that there are ſome few 
Patents pals'd, in which the Parliament is not men- 
tion'd, ſince (if I am not miſtaken). there are not 
above ten of thoſe, to above one hundred of the other 

Sort; and of thoſe ten, not one during the long Reign 
of Ed. III. 3 | | +13 
In the Reign of Richard II. above thirty Perſons 
were made Dukes or Earls, 4% Aſfuſ Prelatotum, 
Hucum, Comitum, Baronum & Communitatis Regui in 
«& Parliamento ; -” and what is very remarkable, his 
Uncle, Thoma, Earl of Wodeffoke, who in the firſt Year 
of his Reign had been created Earl of Bucks withour 
Parliament, in the 14th Year of his Reign, had a new 
Patent paſs d for the ſame Earldom, which is ſaid in Rot. Ch. 
the Patent to be for the Security of his ſaid Uncle; 14 R. 2. 
Nos pro Securitate ipſius Avnculi noſtri Thome, c. n. 5. 
« ac de aſſenſu & conſilio omnium Prelatorum, Mag- 
« natum & Procerum, &c.— ac aliorum de conſilio 
t noſtro necnon ad ſpecialem requiſitionem & 
de aſſenſu totius Communitatis ejuſdem Regni no- 
““ ſtri in Parliamento, G0. 5 | 
In the Reign of Henry IV. there were but two Rot. Ch. 
\ Patents, of which one was to Thomas of Beaufort, his 13 & 14 

Brother, creating him Earl of. Dorſer, the other to H. 4. p; I. 

is Son Thomas 0 Longs of the Earldom of Albe- n. 2, 3. 
, „„ marle | 


7 
+ 


„ 
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url ind Dutchy of Clarence; and therefore 'conſi- 
iidering how near thoſe two Princes were relate$ro 
the Crown, it is no ways ſurprizing that the Conſent. 
of, Parliament is not particularly mention'd in the 
Patents. But here I would obſerve to the Reader, 

that when I mention any Patents wherein the Parlia - 

ment is not mention d, all that I can do is, not to 

affirm them to have been paſs d in Parliament, ſince I 

muſt own that I think it more than probable, that. 

they were alſo paſs'd;; it often happening, that by 

che Parlismenc Rolis it ſhall appear, | many Patents 

_ were. paſs d in Parliament, in which however no 


MNlientibn is made of the Parliament; fo that if the 


Parliament-Roll ſhould' happen to be loft, it would 
be for ever impoſſible. to ſhow, the Parliament was 
any' ways concern'd in the paſſing tem 
Th braveſt' of our Princes have always preſerv'd 
thei beſt Underſtanding with their Parliaments, ' and 
| therefore the Patents of Peerage, which were paſs'd. 
Rot. Pat. by Henry V. (excepting only one Patent af Reftirution 
2 H. 5. to f Pierce Earl of Northumberland, and another of 
. 2, m 2. the! Feudal County of Nich to Fobn of Lancaſter, 
Rot. Ch. * "Oaftriz, — 1  Homoris, & Dominii de Richemonde) 
2&4 were'all ipaſf'd' in Parliament: ; as appears from the 
H. 5. n.6. Entrits upon the Ralls of Parliament, of which not 
to multiply Precedents, this is one Inſtance ; © Item 
Rot. Par · fit aſſivori- que noſtre rrefſdverain Seigneur le 
2 H. 5. Roy, ſeiant en Parlement, en fa ſee Royalle a la 
p. 1. n. 8.“ requeſts des Seigneurs Spirituels & Temporels, & 
Rot. Pat.“ de ſes Communes en meſme le Parlement aſſemblez, 
2 H. 5. oreaſt & Wert Ju de Lancaſtre, ſon Frere, en 
p. I. m. Count de Kendale & Duc de Bedeford, & Humfry 
36, & de Lancaſtre; ſon autre Frere, en Count de Pem- 
broke & Due de Glonceſtre, Cc. But I cannot 
quit the Reign of Henry V. without obſerving, that 
is Paſſage out of the Rolls does in ſome meaſure 
juſtify what T have before ſaid (by way of Diſtinction) 
of Fiudal'and Honorary Earldims; for it appears, that. 
in the fame Year in which Henry V. by Parliament 
created his Brother Duke of Glauceſtre, he without 
11 TUE granted him the Feudal County of Riche» 
la- the Reign of Henry VI. likewiſe above twenty = 

N. 8 = p 


— 


- paſs'd-in Parliament; 2d, as; I before (obſery'd: that 
many Patents Wear by the Papi ment - Rolls tu have 
been paſs d in Parliament, in which no Mentipn of 
the Parliament is made, ſo here/ic muſt be ohſerx d, 
that upon the Patent- Rolls it appears, that many3Pa- 
_tents were pals'd in P arliament, of which no Mention 
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is made upon the extant Rolls of Perliament ; both 


which being coanſider d together ſeem to make it: Nall 


more probable, that all Patents of this Nature were 
paſs d ae Anthoritate Parliamenti: I could mention 2 


great Number of them, (was it neceflacy) which ap- 
pear not upon the Parliament, Rolls, which yet are 
all ſubſerib d, per breve de private: ſgillo & de datd pre- 
dit aut horitate Parliam mn. | | 


In fat the fourth's Reign al, to conclude this 


Head, there are above a dozen Patents of this Nature, 


which by their Subſctiption appear to have been paſs d 


by Authority of Parliament; but what is ſamething 
remarkable in this Reign is, that in one Patent, by 
which Fehn, the King's Brother's Son, was created 


Rot. Ch. 
7 Ed. 4. 


Earl of Lincoln, t he Parliament not being concern'd:in n. 40. 


the Creation, a Clauſe of nen obftante any; Cuſtom or 
:Uſage to the contrary (which Clauſe I take to be che 
firſt of the kind) is inſerted into it. | 


* 


Brem What Bas been now ſaid in velstion tb, the 


Creating of Earldoms, &c. I think I need not go about 
to draw any Concluſions, but leave it to every Reader 


to judge what the natural C uence is. Now if 


this was the Caſe in relation to Patents, by which 
2 Advancement only in the Peerage was granted, it 
may well be expected, that the ſame Method was alſo 


bobfſerv'd in the creating of Bare, by which the Vo- 
ters in the Houſe of Lords were increas d, and every _ 


particular Lord had 2 new anchallenteable Fudge im- 
pos d upon him; Nor does the Practice deceive; our 
Expedtation, for during all that time, that is, from 
the 4th of Henry III. unto the firſt 
(whatever Exception there may be to the contrary as 
to Earldoms) there is not one Inſtance (unleſs the firſt 
be allow'd to be ſo) of a Barons being created by. Pa- 
tent otherwiſe than in Parliament: And indeed it ſeems 
reaſonable that it ſhould be ſo; for a Barony (as before 
zs obſerv'd) was originally founded altogether upon 


Aealey, and all the Dignity and Privileges of the Lorde 


were 


of - Henry VII. 


were deriv'd from their being Tenants' pe Barinian, : | 


- What'leſs therefore; than 2 Patent paſs d in Parliament, 

- cat make a Man, who was not a Tenant per Bayoxiam, 

be conſider d in Law as if he was; for ſuch was the 

Effect and Operation of their Patents: And the Lord, 

even unto this Day, notwithſtanding that all Baronial 
Services, & c. are by Statute taken away, muſt in a great 

many Particulars be conſider d as ſuch. But I forbear 
entring further into any Conſiderations of this Na- 

ture, and proceed to give an Account of thoſe Pa- 

- tents that have been paſt d for the Creation of Baron, 

and the Reader will perhaps be again ſurpriz d, when 

- tell him, that during all that time there were but 

fifteen Patents paſs d for that Purpoſ. 5 

Rot. Pat. The firſt Perſon (as every Body knows) who was 
11 Ric. 2. created a Baron by Patent, was John de Beauchampe in 
p. I. m. 12. 11 Rich. II. but then it is remarkable, that he never 
ſat in Parliament as a Barn; (tho' his Name is upon 

the Liſts of Summons to Parliament in the Year of his 


Creation (for in that very Parliament he was attainted, 


as being one of the Accomplices of the Earl of Suffolk, 
and Duke of Jreland, &. beſides which it is allo to 
be obſerv d, that when his Patent paſs'd, Michael de la 
Pole had the Keeping of the Great-Seal, and for that 
Reaſon his Patent could never have been allow'd in 


Parliament; for in the Parliament held in the pre- 


ceding Vear, the Great Seal had been taken away from 


Mithmel de la Pole, and he was declar'd incapable of 


'ever having it again; and therefore one of the Arti- 
cles againſt this Jobn de Brauchampe was, that he had 
eounſell'd the King, contrary to the Declaration of 


Rot. Parl. Parliament, to give the Seals again to him, wiz. © Item 
41 Ric. 2.“ la ou a Darrein Farlement ——— Michel de Ja 


4 Pole pur diverſes Cauſes deſhoneſtes — feuſt 
e diſcharge del Office de Chanceller & le Grant Sele 
je Roy feuſt pris de luy les dits (of which fohn' de 
1 Beauchampe is one) luy fiſt reavoir le Grant Sele 
Quel feuſt Subverſion de toute Ja ley du Royaulme, 
% e This Patent therefore was flo other than a 
vain Attempt for the Creation of a Baren, which ne- 
ver took Place; nor was he ever more ſummon d to 
Parliament, but in ſome few Veats afterwards exe- 
euted. Another Reaſon alſo of the Animoſity the 
Barons ſnow'd againſt this 70% ge Beauchamp, war, his 
2 2 44 . eing 
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being # Confederate with Sir Nicholas Brembre, Mayor 
of London, in whoſe Favour that weak Prince Rithard 
the Second had intended to change the Name of the 
e Ci * 70 create 1 —— = \ — _ * 10 
„ Vixiſſet, (ſays Henry de Knighton) Dux Troje per Re- Knighton 
gem factus Faiſſer Nam ab Antiquo (ids Lon- inter de- 
% donienſis, Treis minor vocata eſt. Et ſic Dux de cem Scr. 
Londoniis eſſet mutato Nomine Londoniarum in p. 2727. 
2. The ſecond Baron who was created by Patent, 
was Sir 70% Cornwall, in whoſe Patent (for the firſt | 
Time at leaſt hat I have ſeen) the Phraſe of the three Rot. Pat. 
States of Parliament is us'd. In trium ſtatuum 11 Hl. 6. 
* ejuſdem Parliamenti- preſentia de gratià ſui ſpeei- p. 1. m. 16. 
«'afi'&:ex certa ſcientis ſua ac de Adviſamento & 
e 'conſenſu Ducis Glouceſter? & Cardina lis Winton' ac 
„ cæterorum Dominorum Spiritualium & Tempora- 
Jium in Parliamentoo. an ee wn FLY 
3. The third was Sir Ralph Boridler, who was cre- Rot. Pat. 
ated Baron of Sudley, *© De adviſamento concilii no- 20 H. 6. 
„ ſtri, &., and the Patent was paſs'd, Per breve de m. 29. 
« privato ſigillo & de datà prædict. authoritate Par- 
„ e ge * 2 
4. In the Parliament Roll of the 2oth of Henry the Rot. part. 
Sixth, there is a Memorandum of the King's having alſo 2 H. 6. 
_ created the above-mention'd Sir John Cornwall, Baron g. 10. 
of Milbroke, © De aviſamento & Conſenſu Domino- 
rum, & c. creavimus, &. in Baronem Indigenam Reg- 
ni ſui Angliæ per nomen, &c. Baroni de Milbroke.' Tas 
F. The fifth was in favour of John Talbot, Son of Rot. Cart 
the Earl of 'Szlop by Margaret his ſecond Wife, eldeſt 21 & 22 
Daughter and Co-heireſs of Richard Earl of Warwick, H.6.n.23; 
by Elizabeth his Wife, the Daughter and Heir of Mar= 
garet (the Wife of Thomas Lord Berkeley): who was the 
Daughter and Heir of Warin Lord Lie. The Patent 


| is per breve ae privato ſillo G ae Authovitate Parlia. 


menti, and is to this purpoſe. Nos nedum Præmiſ- 
* ſa—verumentiam qualiter præfatus Warinus & om- 
« nes-Anreceſlfores ſui- rations Dominii & Manerii 
« predi&. ({T. Kingeſton Liſle in Com Berkes) no. 
men & Dignitatem Baronis & Domini de Liſle a tem- 
#* pore quo Memoria hominum non exiſtit, optinue - 
„ runt & habuerunt, Ipſe & omnes Succeſſores ſui ab 
t' codem tempore per hujuſmodi nomen loca & Seſſi- 


D. 
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ones & alias pr : 
* ciliis Regiis ut cæteri Barones Regni Anglie a-toto 
tempore prædicto habuerunt & gptinuerunt. ——— 
Ne propter temporis prolixitatem aut Sueceſſionis 
* yariationem aliove modo de hujuſmodi ſty lo, no- 
mine, & Digaicate dubitari poſſet. And 
then reciting that the ſaid Bare or Manor of Kinge- 
Non Liſle: Was by the conſent of his Mother in the poſ- 
ſeſſion of the ſaid John Talbot, it follows, Ad remo- 
< yendum omnem Dubitationis Grupalum ito Oc. 
« Creamus, Cc. It is to be obſery'; * this Barony 
was altogether Feudal, and theref conſidering 


7 


what has been before ſaid) the reaſon why the Au- 


thority of Parliament was wanting in this Caſe may 

poſlibly be, that his Mother being then alive, the B.- 

| rony was actually in her; and cou d not be eransferr'd 
to the Son otherwiſe. than by Parliament. 

Rot. Pat. 6. The ſixth was Sir John Beauc hampe, who by Pa- 

25 H. 6. tent was created Baron Beauchampe of Bomyc he. 

2. m. 33 5. The ſeventh was Sit John Stourton, who was cre- 
ot. Pat. ated Baron Stourton. 2 K ol is 

26 H.6. g. The eighth was Sir Thomas Hoo, by the Name of 

p. 2. m. 6. Baron Hoo de Haſtyng - 3 


ibid. m. 9, The ninth was Sir Richard Wydville, by the Name 


23. of Baron and Lord Ryvers. ESTES 14 
ibid. m. 4. 10 The tenth was Sir Thoma, Grey, by the Name of 
Rot. Cart. Baron of Richmonde Grey. ' - 


28 H.6. 11. The eleventh was Sir Thomas Percy, by the Style 


n. 35. of Baron of Egremont. | in. 
Rot Pat. 13. The twelfth was Sir Richard Femyt, who in the 
28 H. 6. Right of his Wife Johanna, Daughter and Heir of 
p. i. m. 10. Thamat, the eldeſt Son and Heir of the Lord Dacre is 
Rot. Pat. declar'd, &. Lord Dacre. n 

37 H. 6. 13. The thirteenth was Sir Humphry Stafford, by the 
p. I. m. a0. Name of Baron Sout hwyke, . "Os? 
Rot. Pat. , 14. The fourteenth was Sir Walter Blount, by the 


4 Ed.4+ Name of Lord Mount joy. 


p. I. m. 17. f. The fifteenth was Sir Edward Grey, who in the 


Rot. Pat. Right of his Wife, the Siſter and Heir of the hefore- 
5 Ed. 4. mention d Jeb Lord Talbot, was declar'd Lord —— 
p. 1. m. 6. I believe theſe are all the Patents for Baropies that 


15 Ed. 4. were gaſs d before the firſt of Heury the Seventh, and 


. they are all paſs d per breve de private ſigilto &“ de Au- 
theritate Parliamenti, and conſequently 120 all of * 
* 8 a | e 


eeminentiag in Pacliamentis;//& con- 
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dhe force of Afts of Parlianient. It is Jikewifs fare 


ther to be obſerv'd, that in every one of theſe Parents” 


{except two or three) there are Words which” either 
exprelly, or by the Ne Implication imply. a 
Right to demand a Wrie of Summons to all future 

Parliaments. Since the middle of the Reign of Hen 
the Eighth, a particular Clauſe has been conſtantly in. 
ſerted for this purpoſe, Dictus A. B. & Haredes, &. 
* & eorum Quilibet habeat teneat & poſſideat ſedem, 
% locum, & Vocem in Parliamentis publicis Comitiis 


& conſiliis noſtris, &. inter alios Barone, ut Bare- 


« wes. Parlamentorum, &c. The conſtant Uſe of this or 


the like Clauſe, which is almoſt as old as the creation 


of Barons by Patent itſelf, does in ſome, meaſure ju- 
fy what I before obſerv'd in relation to Barons 
*enure; viz. that tho every Lord of Parliament was 

a Baron, Yet every Baron was not a Lord of Parliament; 


but what further evinces that for ſome time even after 
Henry the Seventh, the Notion prevail'd, or rather {till 


continu'd, that a Seat in Parliament was perfectly di- 
ſtin& from Barony, is, that if a Man was by Patent 
created a Baron without a Clauſe io it, granting lim a 

Seat and Voice in Parliament, he had not a Right to 
demand à Writ of Symmons. At leaſt two ſuch 55 
ren, have been by Patent created, one by Henry the 
Eighth,, by Name Robert Curſon, who had before been 
created a Baron of the Empire by the Emperor Maxi- 
milian, the other by King James the Firſt, whoſe 
Name was Thomas Arundel, and who likewiſe had been 
created a Baron of the Empire. Theſe two Gentle- 


men ſeem to have been pretty much in the Caſe of the 


above - mention d Barone Mineres ; they were Barons to 
Il Intents and Purpoſes, and wanted nothing but a 
Writ to make them Lords of Parliament 
I believe it no ways neceſſary to make any particu- 
lar Remarks, upon the Patents of Honor that were 
pad during the Reigns of Henry the Seventh and 
ighth, Edward' the Sixth, Queen Mary and Queen 
Elizabeth; Since every one knows that from the Reigt 
of Hewry the Sevench, the Crown dach ground in 
is &, and gone on ſtill more and more to ex- 
erciſe the Prerogative of creating Peers. It is Noto- 
rious that in Parliament, each Branch of the Legiſla- 
ture are poſſe(N'd' of what may be call'd * 
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That is, that Laws of a particular: Nature, do notre. 
plarly nor according to ch eſtabliſh'd rot pe | ARE | 
E Proceedings, take their Riſe or Commence. 
ment, but in one Houſe or the other, according to 
the Tendency of the Bill propoſed. Thus (for In- 
Nance) a, Money Bill, a Bill for regulating Elektionz, 
Ce. always begins in the Houſe of Commons, and on 
the other Hand, Bills relating particularly to, the. 
Peers, as, for. Inſtatice, the now depending 87/7 of. 
Peerage, & c. are as conſtantly begun in the Houſe of 
Lords. And Acts of Grace, general. Pardon, . do 
with the ſime Regularity always receive their firft be. 
ginning from the Crown. Which Method of Pro- 
_ ceeding does in no wiſe abridge or limit the Power 
of refuſing the Bill propos d, which is, arid always 
mult be in the other Branches of the Legiſlature, 1 
have taken notice of theſe Particulars, becauſt From 
What has been before ſaid, upon the e of Pa- 
tent for Barenter; conſtantly paſſing in Parliament, it 
ems net an unlikely Suppeoſition, that during the 
ime theſe Parliamentary Patents Were the conſtant. 
lage, that they Were of the Nature of Atts of Grace, 
that is, that tha they eou'd be ropes d but ll by 
the King ay ny Fountain ef Heger, yet the Lards 
had perhaps a Negative upen all Patents of that Na- 
eure, juſt as ay new have upen all Ats of Grace. 
he Reader mult judge. how far Fg pro nt Cuſtom 
of all Patents being firſt read in the Houſe of Lords, 
efore the Patenteès are admitted a, 17 as Barony 
ut 


oes ſeem to favour the Notion, the Lords 
ſelf Ignorant of any 


ever had ſuch a Right, I own my 
Law by which they cou'd have loſt it. It is erue 
however, that they have not for more than this hun- 
dred Years exercis'd it, and (with whatever Intention, 
ſeveral Peers may poſſibly have been created) by their 
admitting of all new created Peers, into their Houſe, . 
they have conſented as a Body to their Peerage, and 
aQually given them a Parliamentary Right an Title ä 


to their Honors. „ | - 
The greateſt Change that ever happened in the 
Conſtitution of England, was in the Reign of Henry 
the Seventh. Nor is there any ſtronger Inſtance o 
the Truth of that Maxim, that Power is really founded 


en and Iuſeparably follows Property. For before the 
e 2. N aA e Reign 
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Bartoughy, as to create rer. 
ky gt chat wr) his Time, the Lords dd 
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. and r- b 
- quent tua fands of the Lords, were 
ne inconſderale ſn =P of their Power: But ſince 
that Reign the Lords having ſet at full Libert 
tes, Four $ With the Pollelz 


. to alle alietate thei Ei 


coin . they 18 been ever ſince the 1 


oh 7 — the tho th — pong! the mm 
4 ative 10 ereating 
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h ereated innumerable, and e Burroughs ; 
ut the Crown found it cenvenient te quit that 
ratice ; and now the — uſt as the Leide 
id with relstlen te e the Haren, were 
Feudal) begin openly te dilÞy 8 the Power ode 
Purroughs; ns believe | will agree, that 
if a Irn was embers 
Young 1 Sate, Ailton into the 


D lep g . that 
EN. 


in every Reign ſince ve unhappi 
been perperual Diſpute bet week the „ — 5 1 


People, concerning the Bounds of Liberty and Fax, 5 


23 5 Fa and therefore to an impartial Conſiderer of 
e Conſtitution, it will ſeem reaſonable in a Que- 
Ron, relating to the Conſtitution ar ſuch, to examine 
how it was underſtood before his Acceſſion ; a View 
of which, ſo far as it relates to the Peerage, I have 
endeavour'd as fully as I was able to preſent to the 
Reader: And as for what has happen'd ſince the Ac- 


ceſſion of James I. in relation to the numerous Crea- 
tion of "On I mall only _— that it has been com- 


plain'd 
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